The Medieval Develovment. Of Roman Law and Canon Law on Natural Law
' Foundations

Preface

This paper represents the joint efforts of Darrell Stremler
and myself., I contributed the material from the 'Introduction!
to the section entitled 'Natural Law in Gratian'(pp. 1-42); Dar-
rell wrote the remaining sections which conclude with a lengthy
discussion on 'Natural Law in Thomas Aquinas'. Our primary interest
in this paper is to familiarize the reader with the major medieval
constitutional develoments of Roman law and canon law and with the
significant trends and themes in the history of medieval natural
law thebry. Though we have tried to be judicious in our inclusion
of detail in the text, the intricate character of our subject has
forced us to include, for the sake of completion, discussion which
may, at first glance, seem tedious. We beg the reader's indulgence.
For it is our contention that without an adequate understanding
of the intricate details the reader will not be able to decide
prdperly whether or not the genéralizations we do make .are indeed

valid.,

John Witte Jr.
- January 6, 1982



A General Introduction to the Middle Ages

No longer is the mediéVal era depicted as a millenium of
darkness in the textbooks of twentieth centuf§=historians, nor
as an interim age, flanked'pn one slde by a moribund Graeco-
Roman culture and'oﬁ the other by a vital sixteenth century
Graeco-Roman Rensissance. Twentieth century scholars have
come to respect the Middle Ages, and have come to portray it
as a brilliant, dynamic epoch without whose developments the
sixteenth century Rénaiséance could never have occurred as‘it
did.’

| This is not to say that these historians have denied the
intricate c¢haracter of medieval history, however. For the
history of the Middle aAges is, in large part, a complex his-
tory of the reconciliation, the fusion, aﬁd, finally, the meta-
morphosis of three once-opposed cultural ideals: the Graeco-
Roman, the Germanic, and the Christian.a‘ The initial socio-
political struggle between the Early Christian Church and the
Roman FEmpire, and their reconciliation after Enmperor Constan-
tine's converéion to Christianity in A.D. 313,18 well known.3
Less familiar is the rﬁconciliatibn of the once opposed Roman
and Germanic cultures. In the first two centuries of the
Roman Empire (until the death of Warcus Aurelius in 180),
Rome Jealously guarded her custonms, institutions, and ci%izen
rights. The Germanic tribes she encountered were firmly
éverted from her borders. Rome's rapid sbcial,.economic,
and militaryrdeterioration in the third century, however, drove
her to relax her resistance to these non-Roman ?eOples. Under

Emperor Caracalla (in 212), Germanic tribes could freely cross



Rome's borders; virtually every person in the Empire gained
citizen status; military, political, and bureaucratic positions,.
once the exclusive domain of a small body of Roman citizens, now
Were open to all whe pledged alleglance to CamSau".LF In'Sucﬁ

o way the Roman and Germanic cultures were reconciled and slowly
fused. Christianity and Germanism remained at odds tilli the
fifth century. With itslinbuilf pietism and struggle for
orthodoxy, the Christian Chﬁrch viewed the Germans as a deflant,
vulgar people, proune to superstition and myth, or, at best,
heresy. With the final collapse of the Western Empire in 476
A.D.,, however, the Christian Church and mofe particularly the
papacy, was forced to come to terms with the Germanic tribes.

in Europe. Driven.by a growing monastic movement, the Christian
Church of the fifth and sixth centuries thus converted many
German tribes to Christianity through extensive missicn work:.5
German and Christian cultures were still furﬁher reconciled
when Pope Gregory the Great (590—604) ended the political

, strifé,in Italy between the Germanic Lombards and the Romans
in the famous Lombard settlement.? The growing fusion of Ger-
manism and Christianity,in the following decades led eventuallf
to‘the Carolingian Renalssance under Pepin and Charlemagne.

The social and culturél mosaic of German, Graeco-Roman,
and Christian elements in the early Middle Ages, however, was
cut through by a dichetomy of theoretical conceptions of
government and law, On the one hand, there was the Germanic
conception, which may be termed the ascending thesis; on the

‘other, there was the Roman, and later the Christian, descending

thesis.” The main feature of the ascending thesis was that
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the power of a ruler, be he tribal chief or otherwiée, is
derived from an ofiginal power located in the'people, and

that the ruler is thus responsible to the people. Conversely,
proponents of the descending thesis held that a ruler's powef
is derived from a supreme being.8 For the first four Chfis-
tian centurieé, the Romans alone prbmoted such a deSCending.
theqry of kzingship. With the Christianization of the Empire,
they found a strong ally in Christianity. The patristic syn-
thesists saw an analogy between the Roman view of kingship‘and
the scriptural teaching of kingship. And thus St. Augustine
(354-130), €.g8., readily equate$ the su?reme‘being, who the
Romans said vestows political power on the king, with t he
VYanweh of the Old Testament. As Walter Ullmann puts it: "The
fusion of Roman Law with Christian doctrine and notably the
permeation of the Bible with Roman Law [}n the Vulgaté] was
one of the présuppositione of the monarchical theme by both

Christian apologists and Roman ¢onstitutional jﬁrists.”9

These two theses of government stood perenially Opposedﬂ
throﬁghout the ¥iddle Ageé. Aithough the Germanié tribes
nartly foresook their gscending thesis upen their converéion
to Christianity, it was the residual Germanic thesis, auong
other factors, that spawned the episcopalism of the ninth and
tenth centuries, and the‘conciliarism of the fourteenth. The
descending thesgis claimed a lafger audience in the ﬁid&le
Ages, however, and it dominated political theory till the end
of the medieval epoch,

But pfopbnents of the descending thesis were themselves

divided over the'qﬁestion of who should be sovereign in the
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1and: the empercr or the pope. Before the conversion of
Constantine, the pope and thne emperor had held soverelign
authority in the Church and in the empire respectively. The
Christian Constantine, however, upon fnaking Christianity

the state religion, assumed sovereign authority over this

new fellglon, ag was the custonary procedure of the enperor.
Such a caesaropaplsm clashed lrreVOCably with papallst theory.
For the Christian Church held that the pove had inherited the
vower of the keys, the power to bind and to loose anythlng

and everything on earth, a power Whlch Christ had bestowed on
hig disciple Peteru(Matﬁ. 16:18ff). This power was now beling
challenged by the rise of caesafopanlsm.. To the Roman emperor,
the Roman Empire remained hls domain; a conversion from one
rell ion to another, which hapnened to be Christianity, did
not change his. position or his power. He was still sovereign
in the land in all matters, including religion. To the pope,
the same body of people was his Church, whicﬂ-happened to be

the Roman Empire.To

Ye was the final authority in all matters
of faith., Theorists on both sides of the question searched.
diligently through the Roman law and the Seriptures for proof-
texts for their posiiién, but Scripture and Roman law furnished
amnple prbof_for both monarchists and papalists.

By the fifth century, theorists began to discriminate
legally between the spiritual and secular realms of human life,
the former ruled by the pope, the latter by the emperor. Ste
snbrose of Milan (333-397), e.8e, states that the pope is
fully competent, By virtue of the Divine law, to judge all

ecclesiastical ﬁatters, while the emperor is egually competent '
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' 15 a4 letter to Emperor Ana-

to judge all secular matters.
stasius in 494, Pove Gelasius I (492-496) lays out this

duality of medieval soclety more c:learl;y.]2 In this famous

doctrine of two sovereign powers, (duae auctoritates) Gelasius
politeiy but fifmly bans the emperor from all interference-in
ecclesiasﬁieal matters and'the pope from all judgement of
secular matters. -This Gelasian doctrine, though the medie-
valists may have exaggerated Geiasius’ claim, was to serve

as the 1deal norm for poeenemneror relatlons throughout the
entire “1ddle Ages.

It is not our 1ntent10n to account for the entire history
of the papacy ve. empire controversy.‘ Tt is apparent, though,
that this conflict stems from a more'basic;issue,viz., the
totalitarian tendency of both the Church and the Impire (after
ﬁthe'twelfth centufy called the,etete) to monopolize andlcontrol
evefy.faeet end institution(of medieval society. Becauee of
thesexoﬁpOSed clains to pOWer; the historyrof the Middle Ages
_becomes, in part, e series of oscillatiens from Church control
to State control, from eapal sueremacy to iﬁnerial SUpremnacy.
And the most fruitful, no, the only p0551ble, inquiry into the
nature and develonment of this controversy is that inguiry
~which exposes the Law developmen»s of the canonists who - “=
supnorted the Chufch and the papacy, and the ClVll Jurlsts whno
backed the empire and the emperor. For, as Ullmann says,

"the issue ef_empire vs. papacy was a legal contest: the whole
quarrel was fought in the arena of law....Enpire vs. papacy
Was a consti%utional quarrel: the canonists forged the weapons

for the papacy, the legists or civilians for the empire. To
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expose the fundamental ideas underlying this contest was the
business of the canonists and the legists, and our understanding
of medieval history should benefit from an inquiry into these
sources.”15

Our plan of investigation of medieval law is three~fold:
first, to trace the developﬁent of Roman law and Roman legal
scholarship through the thirteenth century; second, to outline
the.origin and growth of the ﬁedieVal_Canon Law and its

scholarship through the Council of Trent, where the Cornus

Turis Camonicil reached the form it would retain till 1917;

third, to study the natural law theory of the Middle Ages upon
which both ﬁoman law and Canon law were built. Such an ine
quiry, we beiieve, will illustrate concretely both the afore-
mentioned metamorphosis of Christian, Roman, and Germanic
ideals, and the root struggle between the Christian Church and
the Holy-Roman Empire (and later, state) to selze ultimate

control of medieval society.

Roman Law in the #¥iddle Ages

Tn the Eastern Emplre

When the empéror Justinian T dame to power in A.D, 527,
he encountered a thoroughly disorganized mass of Ronan law.
The Empire was ruled by an admixture of an old law, composed
of all stétutes (Leges) of the Republic and the Early Empire,ﬂq
and a new law, COnsisting of the ordinances of past emperors
and, to a limited extent, of the writings of the jurists whom

the emperor had given the right of declaring law (imperium).

Yany of the laws were obgolete or too enburdened with prolix
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and pompous language to be useful; other lawe contradicted
previous ones. Furthermore, the laws were so numerous that
one region of the Empire was ruled by one set of ﬁomanrlaws,-
wnile anethegﬂwas governed by a wholly different set. No-
lcomplete and organized constitution of laws was available.

‘The Gregorian and Hermogenian {odes of the third century and

the Codex Theodosignus (438) of Theodosius II, which were to

serve as_such.constitutions, had failed to unify Roman lawe.
Within ten short years Justinian effected such an uni-

fication of Roman law. His famous constitution Haec quae |

necessario (Feb. 13, 528) ordered a commission, headed by

former quaestor, John, and including Tribonian and Theophilus,
to reduce all the existing laws of the Empire to a systematic

order, arraqved by subgect This Code was-bromulgated on

April 7, 529 as the formal law code of the Empire. HNew
legislation after 529, and cmissions in the first gggg made
necessary a seqond edition of the Code. A commission of
four lawyers, headed‘by Tribonian, produced the revised Qggg

n Nov. 17, 53k, which was to remain the Dbaslc law of the |
TFupire for many centuries.15 |

Mot only did Justinijan systematize the law code of the
Fmpire, he also compiled and organized the many volumes of
writings of the jurists in the Digest (or Pandects) of Dec.
16,533, the produet of another commission heeded by Tribanian.
The Digest is divided into 50 bookslwhich contain excerpis of
certain Jurlste on a number 6f subjects, such as views of

law and Justlce, marrlage, contracts, etc.16 The commission

nade every attempt to eliminate contradictions among the jurists,
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and they freely interpolated where the extant writings were
found deficient, or they turned to reworked classical texts, -
without regard~to the auvthenticity of these reworked texts;
Tt was largely via the Digest that a "uniform'" Roman Jjurispru-
 dence fdund entrance to the Middle Ages.1? It also served as
a sourcebook of naturél law theory for medileval lawyers, as
we sﬁall see in the third 'sectiocn 6f this paper.

The need for'a shorter, more elementary text, composed of
both active statutes‘and extra-legal Jjuridical writings, to be
used for pedagogical purposes, pfompted Tribonian and two cthers

to publish the Justinian Tnstﬂiutes on Nov. 21, 555. Its

authors modelled the work on the Tnstltutes of Galus, a second

century work, and they drew freely from the writings of classical

jurists as well as the compilations of their writings in the

Digest;qS

Although conceived as a manual intended for students
of law, thevlnstitutes were also made part of the Byzantine

19

constitution.’

Thus by the end of 533, Justinian's jurists had thoroughly
‘organized and revitalized the very‘foundatiOn of Roman civil
life which had forso 1ong been neglected: the Roman law. And
to guarantee theﬂpreéeration of the work of his jurists,
Justlnlan both in 529 and 533, gave strict orders that no con-
traventions beyond the confines of the text were allcwed.aO

Justinian himself, however, wag not qontent to live with
a static Roﬁan law; Important questions of succession, marriage,
divorce, and, especially, of orthodox Christianity, and of the

emperor's place inthe Church incited him to legislate further,

The new laws which he promulgated were appropriately called
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Novellae. Although the official compilation of these Novellae,

entitled Constitutiones Novellae (c. 540), is no longer extant,

many of the individual Novellae have been transmitted to us

21 The later Byzauntine emperors

through private compilations.
foliowed Justinian's practice of appending‘ﬁovellge to the

existing compilations of Justinian. The Ecloga of Lec the

Isaurian (717~ 7h1) is the first Anown official comnllatlon of
such i*ovellae.22 In this and othexr extant Novellae collectlons,
the Byzantine emperors reveal that they wielded great power in

‘both civil and eccleslastical affairs.

in the Western Emplre

Until Karl von Savigny's brilliant work Geschichte des
romischen Rechts im Mittelaiter (1st ed., & vols., 1815-1831);

nistorians had largely assumed that the final collapse of the
Western Bmpire in 476 also spelled the -end 6f the utility of
‘Roman law ln the West. For a few generations, the conquered
Roman peoples malntalned certain fragmentary law codes, but o

these quickly fell into desuetude. Germanlc customarj law,
it was assumed, had, by‘the sixth cenﬁury, superseded the
Ronah law, and the latter remeined in the penunbra offprimitive
Germanic law for the next five centuries..

. Extensive research has completely destroyed this thesis.
It is‘appérent that the Visigoth and Burgundian conquerors of.
Gaul and Svain operated by the @ersonality principvle of law
‘whereby they regarded thelr tribal customary laws as apvlicable
only to themselves and Roman law as applicable to theiyr Roman
subjects.23 When the Franks assumed control of Northern Gaul

in the fifth'century in place of the Burgundians, they maintained
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the same principle of personality. Within a few years, however,
the simple tribal laws of the Franks, Visigotas, and Burgundians
no longer could cover the new intricacies the conguercors en-
counteéred in the mixed societies of Gaul and Spain. As a result,
in the late fifth and early sixth centuries, the Germanic kings
issued a number of.new law codes, ! nO?Q collectively -as Leges

Romanae Barbargrus. These included the two greatly influential

codes, the Lex Romanae Visigothoruwm (506) of Alaric IT (also

called the Previary of Alaric) and the Lex Romanae Burgupdiorun
(¢c. 517) of Gundobad. These barbarian codes wers largely
comollatlons of 1mper1al constitutions such as the Ccdeg

neodosianus and important Jjuristic writings of the Roman Jurlsts

pixed with customary tribal laws and couched in barbaric
termiﬂology.aq simultansously, the conquered Romans began to
shed many of the obsclete lavs, and_eVen to adopt certain
statutes from the barbariéns. This deliberate simplification
of Roman law H. Brunner called 'vulgar law!', by‘analogy with
'vulgar Latin'.a5 For a great part of the sixth cénﬁury,

as a result, one finds the Leges Romanae and the Leges Bar-

barorum in juxtaposition. Only in 654 vwere these Jjuxtaposéd

law codes fused when Recesvind promulgated the Lex Visigothorum

ecesv1nd1ana, a law code binding upon Roman and Visigoth alike.

-

The fusion of ?oman law with that of the Cstrogoths, who
" had conguered Ita_y, was far more rapid. The Cstrogoths

operated with a territorial principle of law, whereby a single

law code was binding upon all people. The Codex Theodoricanus

issued for the Eingdom of Theodoric (c. 493-507) clearly

26

attests to this territorial principle.
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This rapidly formed mosaic of Roman and Ostrogoth law of
Ttaly was shattered in 553 when thergenerals of Justinian I
conquered the Ostrogoth Kingdom and placed Italy under the
auspices of the Byzantine Empire; Within a year Justinian
declared that his aforementioned codification was to be the
law for all Ttaly. Certain Romans, who had resisted accom-
modation to Ostrogoth‘culture, acquliesced happily to Justinian's
ordef;'others defied it. Yet, within fourteen jearé, the T,ome=
pards routed the Byzantines, and left only the exarchate of
Ravenna and parts of South Italy .as Byzéntine stronghoids.
Unlike the Ostrogoths and Byzantines, the Lombards established
the personality principle of law. Hence, till the eleventh
century, Itaiy saw thne simultaneous rule of Roman, Ostrogotn,
and Byzantine law, or some mixture of the three. Fusions
5etwéen_the laws wWere common, but likewise confusion abounded.
As Bishop Agobard of Lyons (c.'850)'tells us: "It happened
constantly that of five people meeting in a room, each
followed & law of his own." 27

The seventh century edicts of the Lombard kings, thoﬁgh
promulgations for the Lombards alone and at heart étill Ger-
manic; imported whole chapters of Romah law to fill in gaps |
in the Lombard codes., Particularly with the rise of gconomic
intercourse 1in Italy, the Lombards found their Law cbdes '
hooe7essly deficiént. The detailed laws on economic relétions

in the Roman codes, both Western and Byzantlne, proved to be

convenient interpolations. The Edict of Rothard (643), eg.,

contains some 3388 chapters of laws on succession, obligations,

procedure, contracts etc., more than half of which are adapted
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Roman laws. The supplementary laws of Liutprand (712-?44)

28 It was via such

‘reveal the same dependence on Roman law.
1aw codes that Roman law, albeit in rudimentary form, was kept
alive in Italy and other parts of South-Central Furope.

The dimmed light of Roman law was for a few decades,
fanned into flame north of the Alps in the Carolingian Empire.
Charlemagne's vigorous policies did much to effect an eighth
century renaissanée in Gaul, and, amidst a wore refined people,
Roman 1awlfound a favourable reception. Especially Charle-
magne's attempts to:inﬁegfafe the divergent ethnic peoples of
Western Europe and to submerge the dialects of Germanic '
lanﬂuages under dialects of Latln made Roman law accessible to
some'who had never had access to it before. Still- further,
Charlemagne's insistence on reducing all extant laws to writing,
and on maintaining the personality principle of law, produced
a Varlety of written law codes, 1nclud1ng Roman Law, by which
various peoples of the Carolln¢1an Empire could be Judwed.29

The Carolingian mmplre was the last civil administration
which consciously andrdellberately_sought to promote Roman
law in the first millenium of the Christian era. It‘fell to
the church to carry on this task thereafter. Now‘the_Catholic\ 
Church had, throughout its history, and particularly in its
canon lawﬁdevelOpment;Asanctioned the study of Roman Law and
made frequént uge of it‘ An indirect boon of the cultural
revival under Charlemagne, for the Church, was the amelioration
of educatlon. Charles!' court was itself an ’academla’ and

many schools suddenly flourlshed in thls cultural milieu.

Because of this prominence of education, canon law became a




'...]3...

_burgeoning science and with it Roman law study.JO Many of
the clerics who studied Roman law became notaries, i.e.,
people wiho interpreted Roman law and applied it %o both secular

31

and ecclesiastical matters. By these and other means, the
church kept alive the Roman law tradition till the twelfth
éentury. | | 7 |

We have thﬁs'far seen low resiétant to decay the Roman law
proved to be throughout the early Middle Ages. Hardy seed-
lings of the once mighty tree of Roman law, though sometimes
neglected or grafted with foreign branches, ne#eftheless
thrived among the tribes of Italy and Gaﬁl. It shouid come‘
as no surprise, then, that it was precisely in Ttaly and
France that Roman law became the subject of growing‘attention

after the eleventh century..

The revolutionary changes engendered in medieval scholar-

ship by Charles Haskins! ThgnRenaiSSancg of the Twelfth Cen-
fury>> can have dangerous implications for medieval legal
gtudies. If taken in the 1fteral sense, the renaissance of
Roman law in the West means, in Vinogradoff's words, "a second
life of Roman law after the demise of the body in which it

-flrst saw the light. n33 if one were to admit to such a

T renazssance of Ronan law, he Moqu qulckly unmake our entire

discussion of 'Roman law in the klddle Ages'. ‘The twelfth
century saw, rathér, an initial rQVamﬁing of the.méthbd of
Roman law study. The scholastic dialectic,method,-perfectéd
by Anselm (1033—f109) in theology, fouﬁd many_disciples among
the jurists. Like Anselm, the jurists saw the importance of

a Systematic alignment of contradictory texts,. but unlike the
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theologian, they later sought to reconcile them. As a result,
of this new method of study, medieval jurists, both ecclési-
astical and secular, saw many vpositive applications of Roman
law o twelfth-centufy civil and ecclesiastical p_robiems.34
Scholars have pointed to a‘number of reasons for the
heightened interest in Roman . law in such twelfth century
Ttalian centers agrLoﬁbard, Ravenna, and Bolbgna and in the
French center at Provence. Some see the heightened interest
in Roman law as the product of the'incréased prosperity of
of the cities, The rise of powerful corporations of mérchénts
and artisans and the organization of political life in-the
commune made exigent a more sophisticated law.35 Others
point to the systematized feudal society, whose intricate
relations demanded the more detailed laws of social intercourse
- ?rovided in the Roman law.36‘ A number of scholars, in dis-
cussing the Italian cities, Have stressed the univérsality of
the religious sentiment and the glorifiCatibn of classical
traditions, especially of Rbman traditions., -Apart from the
unifying ideal‘of the Holy Roman Empire, there arose in these
Italian cities a consciousness of their Roman origins., With
“thig veneration of the past, came an accompanying fespect
for Rpmé's greatest achievement:_its-law.37 Perhaps the Ereat-
est impetus for the study of Roman law was the Investiture
conflict of the léte eleventh century.58 Pope Gregory VII's
incessant desire to reform the church and to free it fronm
ronarchic control led him to ban lay investiture and to pro-
claim supreme political and 1egal authority over the entire

clergy of Western Christendom. In addition, he asserted complete
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political and legal independence'of‘the'churéh.“ Such'revolution-

ary déclarations caused forty-five years of warfare vetween

the papal and Germanic imperial parties;the Wars of In#estiturea

and in England it_tcok the martyrdom of Thomas Becket before

the papal clainms, in modified fdrm, were established.59 To

parry the attack bf the church, the imperialists turned to

Roman law. Papalists followed in kind aﬁd lifted Rbman law

texts to their own supporﬁ.' Tueled by this controversy Roman

law study in the uﬁiversities Zrew quickly. As Walter Ullménn -

puts'it; "The growth of universities was directly conditioned

by the Investiture conflict and specifically by the need tb

study Roman law professionally in'depth."4o _ |
Ravenna had throﬁghbut*the early Middle Ages maintained

a school of Justinian law and had available to it copieé of

Justinian's codifications. <{(Whether or not they had all Juétin-

ianis writings available fo them and, if not, how this law

b1y

school and others came to possess these works is unknown,

The Ravenna jurists took an active part in the Envestiture
Confiict, throwing full support behind Emperor Henryilv‘in

nis struggle with Gregory VII. Peter Crassus, for example,
launched a pro—imperialist pamphlet against Gregory VII, filled
with quotations from Justinian's Digest and Novellae. In a
lost work (d. 1061=-1073%), Peter Damiani, Gregory's Cardinal,
is said to have issued a bitter invective against "the |
iniquitous lawyers of Ravenna, who, in aiding the Florentines,
have gathered in congregation their books aﬁd their Justinian
against the Pope.nt? |

The law school of Pavia in Lombardy also rose to battle

against the papalists. The names of Bonifilius, Lanfranc,
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the labter Archbishop of Canterbury (1070-1092), Walcausus,
the  famous Jurist, and Gﬁilelmus appear regularly in later
medieval documents as strong supporters of the'German‘emperQrs.45

The law school at Bologna, however, was by far the most
important and influential. The first teacher of Roman law in
Boiogna was an insignificant jurist named Pepo who seens to
have guoted extensively from Justinian's Digas,; By far the
most influential jurist was his su@cessof Irnerius (or
Guarnerius—1055~115o); Though full detalls are not avallable,
1t seems likely'that Iranerius! iniﬁial work was supervised
closely by Countess Mathilda, én avid papalist instrumental
in Bologna's rise to pfominence. Mathilda's quesf to forn a
strong papalist school to counter-balance the law school at
Ravenna compelled Irnerius to substantiate papai claims to
‘power using Roman law.qq Later, howeVer; Irnerius! allegiance'
shifted; for we find him as counsellor to Henry'V‘(1106~1124)
and sqpporter'of the monarchic position. ILikewise Irnerius'
"Tbur pfominent pupils Bulgarus, ?v!et:c"cin:j.s_,Jaccsbu»s,i and Ugo
naintained strong monafchic‘stances.45.

The jurists of thg-eleventh and twelfth centuries were
as a grou@ called glossators, because of thelr wofk of adding
notes or glosses to the texts of Roman law available to them.
Prior to the glossators, jurists had been content merely to
collect the laws of the ancients. The glossators made care-
" ful study of these collections, congtantly looking for the
logical structure of the laws and the meanings of various
words. In analyzing the law codes, they made small interlinear

‘notes in the text or, if more space Was needed, in the margins
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of the texts. Soon the guaestio became common, whersby the
glLossator would deal with a particular problem of a text at
length on a separate page. Various standard‘cpllections ofl
tnese glosses soon an@eared under speéial names: the regulae

(also called the generslia or brocarda), sumnaries of Jud101a1

ruies on a glven subject; the dlstlnctlones, SJstematlzatlons
of sub-parts of a general subject term; the notabalia,
abstracts of a number of gld.ssators on particular points; the

digsa ones, conflicting Oplnlons of vlossators on a partlcular

textual point; quaegtlohesd disputes on nartlcular proolems

outside the text, etc.qo The two most famous gIOSsaths of

the thirteenth century were Azo (d.1230) and Accursius (d.1263),
and only thé-complete works of these two giOSSatOrs are still
extant. In his mammoth work Glossa Ordinarig (c. 1250), Accursius
compiled, organized, and reconciled every existing important

gloss on every law in JthlQlan s Cornus Turis Civilis. This -

worls remains a standard textbook of glosses still today.

A further account of the history ¢f Roman law ahd its
dlssenlnatlon throughout Europe through the ninéﬁeenth century
. wouﬁd wove us bheyond the 1nterests of our th6818.47 Ssuffice
it to say, that the enormous growth of Roman legal scholarsnlb
laid wvolumes of evidence before the monarchs of the high and
latelﬁiddle Ages that Roman iaw fully ratified their rise to
power; Simultaneously, it nade it eminently clear to the Church
that ghe would have to find legal support for papalism in

"her own law.
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Canon Law in the Middle Ages

With ever increasing momentuﬁ, the canon law of the med-~
ieval church grew from a loose set of liturgical directives
for thé clerics to a vast collection of moral prescriptioné
which sought to direct every step of the Christian's path,
voth in his individual and corporate capacity. Such a develop-
ment is quickly seen in the etymological evolution of the term
tcanont. This word comes from the Greek ternm ggghigi} meaning
straight rod or bar or measure. IB.early Caristian parlance,
1Al i came to denote the inspired books of the Holy |
Scriptures (as in the phrase 'canon of Scrlpture'} as well as
liturgical and dlsclpllnary rules for the clergy. The Latin
word 'caunon' at first vore the same meanxngs.qB Quieckly,
however, the Church btegan to emphasize the meaning of 'canon!
in Galations 2:16, l.e., the norm for ‘true Christian living

(norma recta vivgndi).49 Thé Yoly Word of God, revealed through

Scripture, was seen-as the primafy‘source of norms for the
Christian's 1ife, and thus the primary canon. Secondai& human
canonical enactments, whose authority is derived from'GOd, in-
clude the extra-scriptural teaching of the apostles, the
patristic~ writings, the legislatlion of the ecumenical councils,
and, most importantly, the various'papal,prbmulgatiohs.Bo In
the historical sketech of medieval canon that folloﬁs, we shall
gee how the church's dépendence on a growing nunber of sources
of law furnished it with an ever wider claim on the peoples
and institutions of Christendom.

wrom the very beginning of its organization, the Christian

Church found it necessary to draw up rules of government and
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to define in unambiguous terms the obiigations and responsi~
bilities of her membérs;51 Sinée the'earliest’Chriétian_Church
still'recognized its Jewish heritage, it looked to the regﬁla—
tions of the Torah for its constitution,” When the Christian
Church began to realize its distinetive differences from .
- Judaism, it quickly turhed to the teaching of Christ for the
basis of its constitution. Yet,.christ's words bore no such
legal character. Hencé the chﬁrch elevated the teachiﬁgs and

. customs promulgatéd'by the early apostles. In the customs of
the 6hrch, it was felt, the Christian people could retain

a point of.integralify, for such customary practices were de-
livered to the Church with the unanimous endorsement of'thisﬁ's_
aposties, (I Clement 42.4; Li.1). From such a mind»sét sprang
tﬁe garly Church's accentuation of forﬁal liturgy and ritual.
Vet, by the second century, it béCame'clear thaﬁ_no.such unan=.
Vimify of apcstolic-teadhing regarding custom was recogniZed,

for different localities held to.different customs. Still,
:évery church glaimeq the weight of a unanimous apostoiic
tradition., And thus juét as the number of allegedly génuine
relics multiplied rapidly in the early Christian Church, so
éid the number of customs claiming apostolic'authOrity. This
led to a marked revision of the theory.of apostolic unanimity;
The complete agreement of‘éhe apostles was now to extend only

to doctrine and vitally importgnt rules of pfactice; in other‘
regards, each.apostle Wwas now thought to extend within his own
territorj a customary practicé of his own. And each of these

' custons was deemed legitimate. S0 Alexandria'apﬁealed to-

St. Mark, Jerusalem to Sta;James, Ephesus to St. John and so
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2,53 Tnis shift in the understanding of apostolic authority
1ed to a number of different written constitutions'based on
apostolic precedent.

The earliest such constitution was the Didaché, also known

as The Lord's Tnstructions to the Gentiles Through the Twelve

D1801nles.54‘ The work consists of two major parts spread over
sixteen chaptefs.55 The first ten chapters, constituting . the
first part, are liturgical rules desaling primarily with
-instructions_for_teaching catechumens (chapters 1-6) and

for the sacraments of baptism and of the éucharist (chapters
7-10). The last six chaptefs deal with disciplinary and peni-
tential regulations. High regard and reverence was accordéd
the Didaqhé in Christian -antlquity, for many regarded it as
the apostles!' own writing and thus viewed it as part of the
canon of Scripture. It is more likely, however, that the
Didaché is a coﬁciéé summary of the apostles' teachings by

one who was not himself an apostle.56

Tater apostolic constitutions built on the Didaché,

expanding the liturgical and disciplinary rules. The second

major extant work is the Didascalia Apostolorum, a work pro-

‘bably of Syrian origin, written c. A.D. 250. 57 1ike the Dldach 3
it deals with the bishovps, the Church, the sacraments, and

disciplinary actions in its 26 chapters. But the Didascalia

21so includes legislation that touches upon matters beyond
tne clerical concerns of the Church, Special exhortations to
married persons are inclﬁded {chapters 2,3); other laws seek
to regulate suits among Christians (chapters 10=11), the

care of the poor (1? 18), ‘and the education of the children (22)
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Clearly, this canon law code reveals the pervasiveness of
church law and the formak hold of the church on the affairs

of its members. A.G. Cicognani, the former nuncio in Wash-

ington, describes the Didascalia as follows: "It is a fairly
complete compendiun of ecclesiastical 1law, perhaps the first

attempt to compile a Corvus Turis Canonici...it treats of every=-

fhing that then went to make up or affect the life of the Caurch:
discipline, liturgy, the hlerarchy, works of charity, heresies,

58

persecution.

The importance of the,Didascalia:is evident in that later
constitutions either embody it literally, or follow‘its pattérn

very closely. The Avostolic Constitutioas; known also as the

Crdinances of the ¥oly Apostles through Clement, draws heavily

upon a number of older constitutions, including the Didascalia.

&lthough the title suggests that the canons were drawn up
by the Apostles and transmitted to the church by Clement T

of Rome, in reality. ths Apostolic“ConsEitutions_is-the work

of a late fourth century Arian, who seems to by identical with

the interpolator of the Hpistles of St. Ignatius.”? The first

six of its eight books are a slightly adapted version of the

_Didascalia. The first thirty-two chapters of Book 7 are merely
a paraphrase of the Didachd, Chapters 33-49 of this book
contain a series of Jewish prayers {(33-38), an outline of the
rites 0f baptism and confirmation (39-45) and, finally, a
variety of liturgical rules (46~49). In Book 8 we encounter
new material. Chapters 1-2 build on a lost work of Hippolytus

of Rome entitled Concerning Spiritual Gifts., Chapters 3-22

are a greatly expanded version of the same Hippolytus!

Apostolic Traditionm, formerly called the Egyptian Church
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nggg.éo These chapters provide detailed laws for the organi-
zation of the clergy. Chaptersv23~46 contain liturgical laws
based upon the former Antiochene and Clementine liturgies,
interspersed with descriptions of the dutles of the menbers

of the Christian body in marriage, education, and the like.

Book 8, chapter 47 comprises the so-called 85 Apostolic Canons,

derived, in part, from the Canons‘of the Counciis.ofiﬁntioah

(341) and Laodicea (363). These canons treat in a general

'manner sacred ordination; participation in the Divine liturgy,

and crimes that may result from this participation. The Zastern
Christian Church accepted these 85 anons as a whole at the

Second Irullan Council (691) but dismissed the rest of the

Apostolic;Constitutipns as inauthentic, In the Westg‘Only the

first fifty Apostpl;c Canoﬂs found a place in the later canoni-

61

cal writings., The first of these was the so=-called Diony-

sisna discussed below.

By the fifth century, the Church Orders--except for the

Apostolic Constitutions, which was in many ways thelr summary-—- .
62

practically disavpeared from the Western Church. They 'had

served a vital function in the Churchs ©On the one hand, they

furnished the early church with a common point of unity, des—-
plte the widely divergent cultic and liturgical practices that
many of the churches had adopted. Such an unity was fuﬁdamental
to the exsistence of the church in the hostile environment of
the prenChristiaanoman Empire. TFor, at an early stage she

was forced either to assert her own independence through
tegislating and thus face persecuti&n or acquiesce to the

Bmpire's unchristian demands, Adolf Von Harnack lays out this
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tension in the early Church well: '"The church saw herself con-
fronted by an highly cultivated state, to whose iaw, however,
she was unable fo take up a consistent attitude from the be-
ginning. Fad she refused to recognize the sﬁat%TeVEry relation,
she would soon have been shattered by it. Had she been able
simply to acgulesce in civil government, there‘would have been
‘1o question of forming & legislative.systém of her own except

to a very modest extent. Just because her relation to the

state was complicated, just because she both submitted to it

(Romans 13) and opposed it (Apocalypse of John etc.), Jjust

because she unconsciously took it as a model énd vet refused
| td‘reéognize;it, she found herself at last possessed of a

@ermanent legislative systém....”63 On the other hand,'the.
constitutions outlined in considerable detail what the gggmg

vecta vivendi was to be for both clergy and. laity. And to

guarantee compliance to the denands of the constitutionsy
the earliest canonisﬁs founded the laws on the highest authority
of the chufch besides Christ: the apostles, |

- Concomitant with, and perhaps the very reason for, the
7 démise of the apostolic legislation was the emergence of
legislative activity in the ecumenical synods aﬁd the juridical
promulgations of the popes through their decretals.64 The
- early ecumenical couancils were convolked largely to decide
upon doctrinal and 1iturgiéal and clerical standards in the
cnurch. The Council of Ephesus (431), e.g., issued a strong
injunction against the ¥estorian heretics, and the followers
‘of relagius; the Council of Chalcedon (451) fﬁrther'rejected

the heretical teachings of the Honophysites.65 The Council
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of Nicaea (325), the very first ecumenical council, already
dictated certain liturgical and clerical standards inm its

twenty canons. 1In these canons, the Council, e.Z., bars

_the cohabitation of women and clerics (canon 3), outlines

a cerain formulary for the conseycration of the bishops (canon 4},
denands bishops to remain in the churches where they have been
enrolled (canon 15}, and, finally, decreeS'thét on Sundays

f
66 guch doctinal,

prayers are to be said while standing.
liturgical, and clerical standards vere continually adapted
and appended by later ecumenical and Qfovincial Councils,
according to the exigencies of the time. DBecause of this,
the canon law of the fourth and fifth Centufies remained
67

mhe importance of the canonical-decrees of the Councils
ip the fourth century is evident in the earliest collections

of non-apostolic constitutions. Although few of these'colu

lections are extaat, the Vetus Romanae (€. 337-417), used

extensgively in the fifth century, is dominated by the canons
of the Councils of Ficaea and of Sarelis. An early fifth
century code attributed to Dionysius, a Seytman monk, is a
compilation of all canons contained in the Vetus, as well as
a variety of decrees by provincial councils at Ancjra and ¥eo-—
Cneserea in the early fourth century, and at Antioch (341) and
;Laodicea.(Bké)-68'

A second and more important source of canon law was the
napal decretal,  Wpat the imperial rescriot was to the Roman

Tppire, the papal decretal was to the Christian Church. Tn

the early Church, the decretal was usually in the form of
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o letter addressed either to individuals (such as bishops or
princes) or to gertaln groups. It was the final papal pfon
nouncemént on'a controversiai poini in doctrine, liturgy,
disci?line, or conduct. As such, the decretal was a judicial
verdict binding on all. <(Hence the name 'decretal'wan adapn

tation of decretus, =-a, —-um, a participle of the verb decerno,

-are--to judge, ta de01de.)69

Papal decretal output, throughout the Middle Ages, was
seeningly proportional to the status of the pope in both the
Church and the Empire. Slnce the early Church was at first
too poorly organized and after the fourth century undef the
ecclesiastical authority of the emperor, few decretals of
their pontificates remain. Only under the poweffui-pontificates
of Celasius T (L92-496) and his successors until Hormisdas
(514=-523) was the papacy prominent enough to promulgate con-
sistently fruitful_and‘original decretals. Under these popes,
too, canonists organized the vromulgations of the ecumenical
councils and the papal decretals into a single body of canon
law, wholly under the authorlty of the Roman pontiff. The
nremxer collatlons of this period are those of the aforementioned

310ny51us‘ Exiguus, the so-called Dlony81an (1st ede, Co 497~

500) apd the Collectlo Decretalium (c. 497-514). Both these

collections embody decretals from Siricius (384-399) to Anas-
tasius TT (496-498),70 as well as statutes canonized by the
-Counc1ls of Nicaea (325) and Chalcedon (451). These collections,
of the early sixth century served as the backbone of the canon |
law till the twelfth century.

with the infirmity of the papacy in the next two centuries



the Christian Church succumbed to an anarchy and decadence
hitherto unknown to it,”! The production and power of the
papal decretal, consequently, reached its nadir. The one
famous seventh century decretsal collection called the Collectio

Hispana Chronologica (the so-called Igidoriana, falsely atiri-

buted to .St. Isidore of Seville, d. 6326) devpends very heavily
72

upon tne Collectio Dionysiana. The few original canons in

this collection are, for the most part, ﬁere adaptations and
extensions of the Dionysian canons. Turthermore, in this and
other minor collections of the seventh and eight centuries, it
15 apparent that the local laws of the newly converted Gerw
manic tribes contributed inecreasingly to' the formation of
canon law. This is no more eminently displayed than in the
Carolingian Renaissance, where canon law was infused with local
Frankish law. 73
Under the Carolingian rulers, the Church and its canon law
fell under the influence of strangely Jjuxtaposed Roman and
Germanic ideals of sovernment and of social organization. We
have already had opportunity to see how the Carolingian Renalse~
sance revitalized the-epoded educational systeﬁ of Europe, and
how, in this milieu, canon law, too, Was rejuvenated., We
nust state further at this point that this rejuvenation of
canon law was under the strict sunerv151on of the monarch
Cnarlemagne. Po“ in the Carollnglan Emnlre, a pure descending
theme of Roman monarchlcalism was in vogue; emperor Charles,
with his imperial law, knew no equal in his realm. The pope,
with his canon law, was his subject and subordinate. Thus

when in 774 Pope Adrian I delivered to Charlemagne an appended




-2 =

- ‘ ‘ LI . : . . o "
“version of the Dioysiang Collectio, it was CHarlemzzgne him~

self who saw_to its impiementation and reform in the'Cérol-
ingian Empire, after its acceptance and apprVairby‘the Council
of AixaLauChapélle in 802. Under Charlemagne, new canons

were passed which sought to reform'the'decadéﬁt‘penitential
system, to put an end to sexual ‘vice and fdrnification of the
clergy, and to spark an awvareness aﬁong the clerics'of_the-

L . - ,
74 Curiously, an ascending

solemnity of their sacerdotal duty.
Germanic influence also impinged itself on the Church in the
Carolingian BEmoire, in the form of episcopalism. Since fhe

days of Charles Martel {(d. 741), two generations before
Charlemagne, the emperor quife freely parpelled out church

1ands to lay lords as fiefs. These non~clerical lords were
entitled‘to build churches on their fieflénds, and to appoint
clerics‘to the church who would remain under the lords' super-
vision., Because of this practice,lthe bishops often feigned

the strict lifufgiCal.duties (and theological doctrines)

issued by‘the-pontiff. This policy is known as eplscopalism.

¥ow Charlemagne passed canon. laws in the form ofrCapitﬁla to

make de iure what had Iong been fhis de'fact§ custon of episco-
palism. This made centrifugal what had always been a thoroughly
ceﬁtripétal'Canon law, a law emanating from and revolving about
the pépacy, As Ullmann sxplains the root meaning of Cérolingian
episcopalisﬁ for the Church: "The hallma:k of episcopalisn |
was an -aversion froum a centralized moharchic pépacy, the
accentuation of territorial lordship personified'in'the diocesian
bishop, and the harmonious’cooperation between'episcopate‘and

n?3

secular rulers.
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The Carolinglans, then, despite their attempt to restore
to canon law the venerability it originally possessed, Jjeopar-
dizedrits future still further by belittling the very source
of canon law, viz., the pope. ot only did the popes now have
to wrestle free from the strong grip of the Holy Roman Emperor,
ne had somenow to cajole, to threaten, or to force his wayward
episcopal bishops into submission.

Tn the mid-ninth century, the canonists came to the aid

of the feeble popes with the passage of the Isidorian Forgeries

or False Decretals (847-857). This collection 1s nothing but.

the Collectio Wispana skillfully falsified. Tt ordginated i1n

elther the city of Rhéims or of Lemnas.76 The author seens td
hgve had three purposes in mind when he wrote the Dscretals:

to guarantee ecclesiastical property, to free clerics from secular
duties, and to free the clergy, especlally the pope, from secular
power.77 In his writing, the zuthor retains enough genuine
legislation to give his work an authentic tone, but because the
nriginal documents lacked the cfushing welght necessary to shors
up vapal power, others were added to give this effec£.78

The Decretals are broadly arranged into three parts, con-

taining some 254 paragraphs. The first part opens with the

.50 Apostolic_Canons found already in the eighth book of the

Anostolic Consiitutions. Sixty spuriocus Canons follow, pur
vorting to come from Roman pontiffs Yeginning with Clemént
(c. 88-97), up to ¥elchiades (early fourth century), and sup-
porting papal supremacy in all spiritual affairs. At the end

of the first part, the aﬁthor includes the spuricus Dopation

of Constanting. According to thls famous Donation, Constantine

is sald to have bestowed on Pope Silvester (314~335) a supreme
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and unimpeachable sacred power in repayment for Silverster's
miraculous curing of Constantine's mortal illness. The second
part of the Decretals contains canons promulgated by councils
from ¥icaea (325) to Second Seville (690). Here, too, the
genuine and false canqhs are skilifully mixed, and all are
supportive of papél supremacy-in sacred affairs. The third
part gives 120-decretals from Silvester I to Gregory the Greatr
(590-604), 104 of which are forged. Although soﬁe doubted the

authenticity of the Félse Decretals from the beginnihg, many

received the'collection as truly genuine. Under the authority

of Riculf of Hainz (who is said to have received the‘collection
from certain monks in Spain and brougnt it from fhere into Gaul),
the Decretals grédually nake their way into Germany, England,

and Italy.79 3o adroit was this forgery, that, till fhe fifteenth
century, the Church ugheld it as authentic,

The False Decretals opened the door to a floodtide of papalist

collections bhearing the séme loose interpclations. Fach of
these documents built on previous genuine and forged collections
of candné, and in its own Waj, tried to show that the asseftion
of paval supremacy had-been a pos_ition held throughout the.
history of the Christian Church. - The most famous of these

collections in Italy was the Collectio Anselmo Dictata, a late

ninth century work dedicated to Anselim IT, Bishop of Milan
(883~-897), This collection draws heavily from the Dionysiana,

 the Hispana, and the False Decretals., Most new canons found

in this collection appear to be forged. In Germany, the first

“famous collection was the Collectio Regionis Prumeinsus, or

TLibri duo de Synodalibus Causis, et de Digciplinis Tecclesiasticius



(c. 895). Although Regino, its author, relied on the Dionysiauna,

the Hispana, and the False_Decretals__J he was more devendent

upon Roman and Geprmanic statutes. He nmade extensive use of

the Codex Theodosisznus (438), the Lex Romanae Burgundiorum,

and various Frankish laws. Through Regino's compilations,

oman law, canon law, and Germanic law all found a place in

“the famous Decretunm or Brocardicus of Burchard, BishoD of Worms

(1000-1025). Mot only did Burchard rely on the sources utilized

by Regino, he also gleaned canons Ifrom the_A@ostolic_COhstitutions,
fprom Gallican, German, and Spanish provinical couﬁcils, and

from the writings of the patristics Jeronme, Augustine, Basil,
Ambrose, and Isidore, thus dramatically broadening the acceoted
sources of canon law., In Gaul, Bishop Ivo of Chartres (c; 1092
1117), a canonist of an eminence equal to Burchard';,published

his collections. Tvo'!'s Tripartita, Decretum, and Panormla are

taree vast collections drawing from sources similar to those
used by Burchard. Like the vorks of Regiﬁrand Burchard, the
works of Ivo are essentially a mosaic of widely divergent
spurious and genulne canen laws, intérspersed with Roman and
Gérmanic statutes. ALl the above coliections of canons, in
some way, served as apologles for papalism and as silent judge-
ments against the monarchicalisn exposed so starily in the
Carolingian Empire.

Racked by the growing number of collections adducing laws
supportingla papalism, the popes of the eleventh century Wrestled

into increasingly powerful positions in the Church and 1n -the

=

moire., Gregory VIT, e.g., as we have seen already, demonstrated
this enhanced power when he banned lay investiture of. the pighons

with these strong words: '...vWe decree that no one of the clergy
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shall receive the investiture with z bishopric or abbey or
chufch‘from the hand of an‘emgeror or king or 6f any 1ayrperéon,
male or female, But if he shall presumé to do so he shall
clearly knocw that such investiture is bereft of apostolic
authority, and that he'himself shall lie under excommunication

80

until fitting satisfaction shall have been rendered.! in

nis famous Dictatus Papae of 27 items, Gregory further an-

nounced unecguivocally hislsovereignty over all spiritual affairs
(Items 3~6, 10, 14-21,23=-27) and that even the‘emperor; who
is a member of the church, is.subject to‘him,.the pope'(Items
8,9,12).%
| As a result of fhis enhanced papal pdwer, papal decretal
output rose quickly. Especially after Gregory.VII's open
‘defiance of the monarch, the decretal, for centﬁfieé'of ?er-
functory significance, grew more authoritative. And Gregory
and his successors used this rediscovered instrument of control
liberally. Yet, when the popes attempted to legislate in harmony
with éxtant legislation of the councils and popes, they en-~
countered many canon law collectlions already laced with ¢con-
tradictions and inconsistencies. Their own decretals only
added to the confusion. Hence by the twelfth century, the
Church was awafe that, if the decretals and'pfevious canons
were to be all-embracing, understandable principles of order
in the churéh,*aﬁd not an haphazard collection of laws, a tho-
rough revision was necessary.c2 '

" Such a revision of canon law was undertaken in c. 1140
by a Camaldolse monk‘aﬁ Bologna, Gratian, to whom posterity

has assigned the title 'Father of Canon Law' after the publi~

cation of his famous Concordia Disconcordantium Cangnum or
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Decretum.o> Gratian found in the method of dialectic, a
method used sO suécessfully by Peter Abelard in theology (Sic
et Non, 1115=1117) and by the late eleventh and early twelfth
century Roman lawyers in Italy, a useful means of revising and
systematizing the canon law collections available to him. |
Gratian, howeVer; was not content with his predecessors' use
of the dialectic method in theology and Roman law. The align-
ment of one theological'téaching witﬁ its opposite, as in
Abelard's work, or the placing side by side of contradictory
interpretations of a Romah law text, as in the notabalia aﬁd

dissensiones of glosses on Roman law, Gratlan found only partly

exemplary for canon law. Not only did Gratlan allgn all con=
tradictory‘canons, he also tried to harmonize, or give con-
cordance to, these disconcordant canons. In thét;_Gratian
perfofmed an enormous service to the médieval-Church. .

. The Decretum Gratiani contains 3945 canons arranged in

three paris. Part I is comprlsed of 101 Dlstlctiones, sach

divided into separate canons. FPart II. embodles 56 Causasg,

cach divided into quaestiones, containing canons. Part TIT

ig a mixture. of various canons, arranged less systematically

than the first two. parts. The first twenty distinctiones of

Part I are a treatise on the sources, origins, gnd divisions
of canon Law, much in the sPiriﬁ‘of the natural law teaching
of St. Isidore of Sev1lle. We shall discuss the. natural’. law
. teaching of both Isidore and Gratian in the third section of

this paper. The remalning 81 distinctiones of the first Part

‘deal with cleric¢s, the hierarchy of clerical functions in

the Church, and the,hierarchj of ecclesiastical judges and
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courts. Part II deals with Jjudgements in these courts as'

well as causes for criminal acts and fheir pﬁnishment. In

this part, Gratian outlines in detail what constitutes a

criminal act for both clerics and laymen. The canons of Part

TII treat some of the.saCraments Cviz., baptism, confirmation,
_ 8L,

and penance), the sacramentals, aud certain church rituals.

In all threé;parts of the Decretum, Gratian reveals that

the function of canon law is essentially moralistic. The canon

law is a guide or regulation for the Christian life. Canon
law prescfibes what has to be déne, forbids that which is eﬁil,
and encdufages'that'whiéh is licit.85 To obey fhis canon law
is to be moral; to disobey it is td be immoral. Clearly,
Gratién ignores the clear boundary between jural and moral
functionality and allows theltwo functions to flow into eaeh-‘
other, | |

Gratian's Decretum bunilds squarely on the foundations bf
canonical collections aVailable to the twelfth century scholar,

notably the Collectwo Anselmo chtata, and the wrmtlngs of

Burcnard and Ivo. In addltlon to the sources whlch ‘these com-
pilers used, Gratian drew from the works of such ecclesiastical

writers as Bl. Rhabamus Maurus and of St. Venerable Bede as

well as the Ordo Romanus, the Liber Diurnis, and Peter Lombard's

Rook of Senténces. He also imported many Roman laws from the

Codex TheoddSianugg from the four parts of the Justinian

Corpus, as well as certain civil laws from the Lex Romanae

Visigothorum of Alaric II and from the capitularies of Frankish

kings.86 In such a way; Gratian retained the eclectic bent of

the canonists--=a customralready begun in the ninth century.
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In addition, Gratian also provided an avenue for the further
importation of spuridus canons into the caﬁdn law code of the
medieval Church.,

| "As the synthesis'of the patristic, éonciliar, and papal
teaching on the organization of the Church (the hierarchy,
clerical discipline, excommunigation), on the social structure
of the Christianity (matrimony, usury,rrelations of splritual
and segular authority), and on the sacraments, wbrship, and
lituregy, the Decretum provided canonisgts ﬁith a mine of solid
imformation and provided the churches with sure bases on which
to build an ordered array of institutions."87 The Decretum
especially affected the schools. The twelfth century gchools
of Roman law opened their doors to canon law study. Bologna
was the first such school,,beginning canon law teachiﬁg Ca

1140. At first, only ecdleSiastics devoted their time to canon
law study. But, by c. 1250, certain Bolognese lawyers (€«gey
Aegidius Fuscérarius, Dynus de Mugéllano) trained in Roman law
and not even members of the Catholie Church were studying
canon law exclusively. In other parts of twelfth aﬁd thirteenth
century Italy, France, and England, new schools devated ex-
clusively to canon law teaching sprung up in abundance.88

The eariiest scholarship of canon law after Gratian was

centered on the Decretum itself. Canonists made notes or
glosses on the text of Gratian and nence were called decretists.
Most notable among these were Paucapalea (Gratian's student),

foland Bandinelli (later Pope Alexander III), Stephen Tournat,
Rufinus, and Huggoclo. We shall discuss the contributions

tnese men made to natural law theory in the third part of this

paper.
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Scholars did not remain bound by the confines of the
Decreﬁum for long, hOWever; For Gratian's aftempts to harmonize
contradictory canonhs were at timés hesitant; vagueg and con-
fusiﬁg. Fence the decretists began to make suggestions as to
how to improve the text. Tn order to validate their suggestions,
tne decretists turned to the pope; Who, as‘Gratian had élearly
asserted, was the'undisputed guardian and source of canon law.

Recause papal pronouncements on the decretiSts' sugsestions
viere SO fundamental to the maintenance and development of canon
law, the popes after 1140 were all forced to be.consoicudusly
fine jurists. Fopes Alexander IIT (1159- 1180), Innocent III
(1198-1215), Gregory IX (1227~1240), Bonlface VIII (1294~1302),
and Clement V (1305-1315) were all astoundingly brllllant
jurists.89 The popes gave their authority'to alterations in
the Decretum in the by now familiar decretals. Between 1159- -
1216 the popes issued literally thousands of decretals treating
guestions of interpretation of the Decretum alone, With such
power over the greatly inflﬁential canon law, papal power
reached its apogee in the two cenituries after Gratian;

The enhanced papal activity in canonist scholarship made
necessary new collections of papal decretals, along with col-
lections of patristic and'conciliar'material o#erlooked by or

90

unknown to Gratian. This resurgence of compilation work
ushered in the second phase of canon law scholarship known
as the decretalist phase. Collections made in this phase were

called Decretales Extravagéntés, decretals treating éubjects

veyond the scope of the Decretum. Many of the early extra~

vagantes were private collections, and too loosely arranged to
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be accepted. The first systematic collection recognized uni-

versally by the Church was the Collectio Parisiensis I] (ca y

117?—1}79) of Bernard of Pavia, a collection of decretals from
Honorius II (1127ﬁ1150) to Alexander I1I. After 1180, one

finds an enormous number of comparable collections throughout
Spain, Partugal, France, Iﬁaly, and England.92 The most
important of these collections were those ordered and supervised
by'the ropes themselves. The first guch collection came from
,tne pen.of Raymond of Pennafort (c. 1180-1275) in 1234, under

the authority of Gregory IX. It was first known as the Decretales

Extravagantium, later as the Decretales Gregorii IX. In five

lengthy books, Reymond collated all paval decretals from
Tnnocent II (1130-1142) tO'Gregory I¥X that deal with persons
enJoylnﬂ authority, with the exercise of that authority, with
the clergy, with marrlage, and with criminal and eivil offeuses
(not ineluded in the Decretum) and their nunlshments.93 In
1298, Boniface VIII canonlzed a sixth boolk for this collectlon,

appropriately called the leer Settus, a product of three

Ttalian jurists: de 7“.aru:lag;o’c Fredoli, and Petroni. The sixth
7 book gives supnlementary laws to each of the tOUlCS dealt with
in Raymond's five books. More than half of these canons are

Boniface's own promuigations; all:but 88 of the remaining laws
are conciliar and papal canons igsued since the pontificate of

Gregory IX. The last 88 canons of Liber. Sextus are civil laws

on criminal acts borrowed directly. from Book 50, 17 of Justin-

ians's Digest.gk_ A seventh supplementary boolk, Liber‘Septimué

(or Constltutlones Clementlae) was prepared at the order of

Clement V, the flrst Avignon pope. Phe collection was offlclally
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canonized by Pope John KXII‘(1316-1534) in 131?. ‘The Libver
Septimus consists largely of Clement‘s decretals concerning
civil ahd criminal Laws. |

Gratian's Decretum and these thrée ¢ollections of decretéls
formed the backbone of canon law.tiil 1917. In his constitution

cum prd mﬁnere of July 1, 1580, Pove Gregory XIII assigﬁed the f

95

comprehensive title 'Corpus Juris Canonicit to these four Wworks.

Until 1917, every canon law in these‘four works remained binding

ia the Catholic Church and could be supplemented only as need arose.

Natural Law. Among the Church Fathers

Tn an vnconcealed spirit of accommodation, the Church Fathers
of the first six Christian centuries structured a theory of natural
1aw on two religiocusly opposed foundations. The first of these

foundations was the Holy viord of God as it reads in Romans 2:12=15:

© A11 who sin apart from the law will also perish apart

from the law, and all who sin under the law will be

- judged by -the law. For it is not those who hear the
the law who are righteous in God's sight, but it is
those who obey the law who will be declared righteous.
Indeed, when Gentiles, who do not have the law, do by
nature things required by the law, they are a law for
themselves, even though they do not have the law, since
they show that the requirements of the law are written
on their hearts, their consciences also bearing witness,
and their thoughts now confusing, now even deluding
them. (RSV) .

The second foundation was the_thoroughly pagan theory of an univer-
sal ratiohal law of nature, emanating from a perfect embodiment

of Reason named God, and arpreliended by.man, whose being'éarti-
cipates in the Divine Being and who 1s thus rationally aware of

the natural 1aw.96 Sucks a full natural law theory was in the making
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already a milleﬁium before the Church Fathers. In seminal form,
the earliest Greek poets Homer, Heslod, and . Pindar had already
given‘theoretical form to this idea of natural law. This early
formulation was in turn ghaped and reshaped by the philosoyphers
Aneximander, Plato, Aristotle, and by those of the post=Sokratic
Cynic and Stoic schools.97 " Tn the first century B.C., this Greek
natural law ideé reached its apogee in the summations of the Roman
advocate vapcus Tullius Cicerc. Writes Cicero:

There is in fact'a true law, right reason in accordance

with nature; it applies to all men and is eternal. It

summons men to the performance of their duties: it re-
strains then from dolng wrongeeese to invalidate this law

is never morally right, nar Is it permissable ever to
restrict its operation, and to annul it wholly is impos=~
gible. ‘
Cicero's general prational law of nature was further'refined by the
gréat third century A.D. Roman jurist Ulpianus. At one point,
Uloien reduces the gist of natural law to his famous maxin: "Honeste

vivere,;alterum,ﬁbn lardere, suum culque tribuape.”gg' At ancther

point, he summarizes natural law in a_strikingly‘different vay:

Natural law is that which nature teaches to all animals,
for this law is not peculiar’ to the human race, but affects
all creatureS.ess from it proceeds the union of male and
female which we designate as marriage; hence also arises
the procreation of children and the bringing up of the
same; for we see that all animals, and Sgen‘wild heasts,
appear to be acquainted with this lawe]

The Church Fathers were not averse to ignore the opposed reli-
gious sources of this medley of natural law concepts and to inte=

101 The most

srate various natural law teachings as they saw fit.
omportant of these Patristic synthesists were gt. Augustine of

fippo (354-430) and St. Isidore of Seville (d. 636).
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St Augustlne's natural Waw theery is an eclectic bleﬂd of

neo-Flatonic, St01c, and Christian ideas of law.102

He transmuted
the Stoic Divine Reason to the Yahweh of Scripture; who rules the ¢
World w1th his Divine W1gdom.103 This Divine Reason or D1v1ne Will
Augustlne equates with an eternal, ratlonal law in the cosmos, and

hence he often describes it as the sumna ratlo. 4To thls Stoic

view of God, Augustine‘appends a thoroughly neo—Platonlc view,
seeing Plato's world of the innafe ideas embodied in the Mind or
Intellect of God. as "the enduring and unc@anging‘formé of everything
that comes to be or could, come to pe M2 The pfistine order of the.
cosmos 1s thus an %manation from God's immutable.mind. ‘Augustine
thﬁs speaks of this eternal law as ''the bivine Reason or, Will of
God comnandlaw that the natural order of things be vreserved and
forblddlng that it be disturbed." And he writes f"“her' myith
sure touch, Plotinus, the disciple of Plato, treated of prdv1dence
and showed it to be the intelligible and 1neffable beauty of God, L
from whom it stretched to the wry least things on thls earth. "106
From this eternal rational law of nature, of all creatlon,‘man
- derives the temporal law; the eternal law serves as the pa?adigm .
for his legislation. -Sa}s Augustine: "...I would-haﬁe yéu see
that in temporal law there is nothing just and right that men do
not derive for themselves from this eternal law. w107
Although he dlstlrgulshes between a %emboral and eternal law,
Augustlne is by no means clear as to the relatlon between a natural
law and an eternal law, andla ain, betiween a natural law ahd a tem-_
| voral law. . ngiermore,_the few tlmes Augustine uses the term -,
‘natural 1aw‘,'the definitions he assigns;sometimes éiffe:. At

$£e voint, Augustine defines natural law as the set of rules of - -
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virtue, ”1npressed upon the heart," or ”transcribed in the soul™

.of every man, and taus known by all.108 In several other passages,

. he reduces the natural law to the Go1den Rule stated by Christ in

tne CGospels: ”Do unto otaers as you would naVe them do unto you'

(Matts 7:12).109 Augustinerexplicitly rejects Ulplans understanding

of a natural l;w binding ugon men and beasts, for the natural law

to Nim must be purely rational. Thus he states: "There is no

doubt thét in the natural order the soui ig to be preferred to the

vody. In the soul of nan there is reason which is not presehtrin

anirals. Wﬁence, just as the soul is to be preferred to the body,

so reason is to be rreferred, in natural law, %o the dther parts

of the soul whica are conmon to animals, 110
From such conce%tions~of God, law, and order, T believe we can

draw conclusions to ‘Augustine's natural law theory which he himself

never drew. Augustine was aware of an universal order in the cosmos,

of law-bound functicnality in eﬁe;y facet of creaturely existence.

Consequéntly, he é@eaks of an eternal law inrthis cdsmos to which

eVéry‘creature cqnforms.' AS a Christian, Augustine posits Vauweh

as the ﬁery gource of this eternal law. Yebt, when Augustire turns

to the question of the ontolovlcal origin ST the nrlstlne order of

the cosmos, ne Sﬂlfts to his neomilatonlc con cept of ratic, and

'depicts the mind of God as the supranatural source of the immutable

ideas ‘which the present world approximates. How in this broad view

of law as eternal Llaw, I believe Augustine comes near to Ulpian's

-viev of ﬁgtural law as the guiding principle of man and anlmal.TH

Wnaﬁ Augustine calls natural law, however, seems to be a subnset

or restricted yart of the eternal law. Each time Augustine uses

the term 'natural law', its definition restricts it in such a way
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that it a?plies to humans alone. And herein, Augustine's natural
Law thebry becomes ovenly Stoic. God, the eternal embodiment of
Imnutable Reéson, revealS'his rational law to man, who, in acting

in accordance with his own reason, which is God's natural law, parti-
cipates 1in the Divine Being.]jz Tt is for éhis reason that Augus-
tine so strongly repudiates Ulplan's definition of an universal
natural law, for such a definition is beyond the narrow. confines
of Auguétine's theory. But Augustine does not hesitate 1o reduce

the gist of natural law to pithy epigrams like the Golden Rule,
‘much in the spirit of Ulpiants summary of natural law in the maxim:

"Honeste vivere, alterum non lardere, suum cuique tribuere." For

by such a definition, Ulplan's natural Law stands equivalent to
. Augustine's.l |

Granted, Augustine's natural law and eternal law flow into
each other, at times,rrehderinw confusion to the Pater'!'s argument.
Eence Augustine asserts that man derlves his temboral human laws
from the eternal law, rather than from the natural law. 3 But
such a confusion does not make Augustine's natural law theory less
worﬁhy. For his theory has more clarity than Ulpiants., Ulplian saw

all law as natural law 05 positive law; yet some natural laws applied

to man alone, others to creatures in general, including man. Augustine

reflnes the terminology of Ulpian (by a851gn1ng different terms to
the laws particular to humans and to more general natural laws)
and couches his Stoic view in neo~Platonic and ChriStian wording.
But, at root, we may argue, Augustine seems to follow_Ulpian's '
idea of'natufal law more than he is apt to bélievé..

L S

The impact of St. Augustine on the Christian world in the
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¥iddle Ages 18 incalcdlable. Fow this intellectual of thorough
Roman stock saw repeated analogies between the teachings of Scrip-
ture and those of the philosophers of the Graeco-Roman world, and
thoroughly synthesized the two views, irrespecdtive of their religious
foundatioas, served as a model for the medieval” Christian's life,
With this admiration for Augustine, medieval Christians_absofbed

elements of his theory of law as well.

Thus we ﬁind in 8t. Isidore's Etymo;ogigs,:which served as an
encyclopedic summary of seventh century medieval thought, persis-
tent vestiges of an Augusﬁinian natural law tradition. But a
tradition with significant advances and alterations. Isidore ac-

cepts Ulpian's triparite division of law into ius naturale, ius

1
gentium, and ius C._;i.v:Lle.hLF Yet T@dore has no patiénce with
Ulpian's natural law common to man and animal. Natural law, he
says, "'is what is common to all nations and is formulated by natural

instinct and not by any pbsitive institution.”}?5_ The ius gentium,

for Isidore, is the positive law agreed upoxn by virtually every
nation. This law sets guidelines t5 wars, fighting, treatment of
prisoners and slavés, conditions of peace, conduct of public wor-
ship, etc.116 Following Gaius, Isddore defines the ius civile as:
”what evefy péople establishes as law for itself and is peculiar to
the state."1!? As given, IsidOre's'triparite conception of law
seems - to be a'blénd of Stoic ideas found in Ulpilan and CGalus.
Building. on Augustihe, Tsidore draws a clear line of demarca-
tion between the human laws and divine laws. Human laws include

the ius gentium and the ius civile; divine and natural laws are the

. same. Although ITsidore's understanding of the precise differences

between human laws and divine laws is difficult to decipher, his
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separation of the two types of law became an essential tenet to '
the natural law theory of the canonists in the twelfth century
Renaissance. The transmission of Roman and Patristic ideas‘cf
law to the twelfth century was 181dore S greatest to the natural

law tradltlon.118

Gratian's Natural Law Theory

The twélfth~century monk Gratian was a crucial figure in the
development of natural law theory in the medieVal period. His
influence was manifest in two ways. He directly shifted the cur-
rgnt of natural law thought With his own peéuliar definition of
natural law. Indirectly, he also influenced‘this current by 7
attributlng to St. ISLdore Ulpian's peculiar definition of a natural
law common to men and an1mals.119 In his Decretum, Gratlan gquickly

draws the followlng dlstlnctlons.

Mankind is ruled in two ways‘ namely, by natural law
and by custon. . Thw law of nature is that contained in
the Law and tne Gospels, by which each is ordered to
do to another as he w_ishes to be done to hlmself, and
is prohlblted from 1nfllct1ng on another what he does
not wish done to  himself.120 .

e combines'this definition with what appeérs to be St. Isidore's
(and the Roman jurists') defiﬁition.of'the natural law: HNatural
law is the law common to all peoples, 1n that it is everywhere

121 Gratian's

held by tne 1nst1nct of nature, not by any enactment n
flrst dlstlnctlon is his own pecullar contrlbutlon to the mediewval
deflnltlon of natural law. He 01tes Scripture as the embodiment

of natural law, a law which is summarized in the Golden Rule.
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The second distinction emphasizes the familiar view of the uni-
versality of natural'laﬁ and the identification of naturélllaw
with natural instinct.

That Gratian equated the natural law with the Word of God was
not entirely new to the medieval mind. The early Church Father
Ambrosisster (a name assigned by Erasmus to an unknown third cen-
tury commentator on 3t jaul) had aWready Sald as much: "Triplex
‘quidem lex est, ita ut prima pars de sacramento divinitas sit Dei:
secunda autem quae congruit legl naﬁurali, guae interdicit pec-
catur: tertio verc factorum, id-est, sabvati, neomeniae,‘circum—
“¢isio, etc. Haec est ergo lex naturalis, quae per Moyseh reformata,
partinm auctoritate elus firmata in vitiils cohibendis; cognitun
feclt peccatum.”122 Anselm of Laon (early twelfth century) and
the theologians who followed him held to a naturalllaw known as
ratio nauura11s, a law lying behind the ¥osalc law. mhig law, they.
thought, is summarized in the Golden Rule of Hatt. 7:12. Exerting

still sreater influence on Gratian was the taeolowlan Hugh of St.

—

)

Victor.123 He, too, reduces natural law to the Golden Rule. The
natursl law, thought St. Hugh, was given to man before the Tall,
but had to be restated 1n the ¥osdaic leglslatlon after the Fall.
It was later perfected by its summation in the Golden Rule. The
theologilans at the sehool of Anseln and Hugh- provided the primitive
notions of natural law which Gratian tersely formulated in the first
distinction of the‘Decrétum.'

in identifying natural law with the Scriptures, Gratian was.
forced to clarify specifically which parts of Scripture are for him
rrecepts of natural Law. Clearly, much of the legislatidn in the
01d Testament, particularly the Pentateuch, could not be maintained

as immutable precepts of natural law. To overcome this difficulty,

F
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Oratian makes the following distinction:

The natursl law is contained in the law and the. gospel;
‘but not all that is to be found in the law and @spel is
shown to belong to the natural law. There are certaln
moral precepts in the law such as: 'Thou shalt not kill'
etc., certain mystical precepts, as those concerning _
sacrifice and others like them. The moral precepts be~
long to the natural law and so are seen to admit of no
change. | :
The moral precepts or moralia are what Gratian identifies with
natural law.h The mystical precepts or mystica are those precepts
in the Bible Whiéh are equivalent to the first ceremonial details
which the Israelites weré required‘to observe in thé exodus. journey:
and inlCanaan. These;mxstica are not‘precepts‘of the natural law,
although the_underlying principles of the ceremonial legislation
are moralia, and thus natural law precepts. -Essentially, what
‘uratlan asserts is that the Scrlntures are not, in all cases, the
llteral content of the natural law, but tnat the Scrirptures contaln
the precepts of natural law.125 | | |
In citing the two aef;nmtion: of natural law, Gratian éppears
to have DWaced two - contradlctory concentloas 81de by side. A%t
| least to .one studying the development of natural law theory, the
incompatibility‘of Gratian's two defihitions is obvious. To Gratlan,
however; these two definitions orobably did'not‘appear coﬁtrédicg
tory., For the first definition is Gratién's attenpt to indicate
the divine sanction and source of natural law. .In the second
‘definition, cne mightlargue,‘Gratiaﬁ is notrcontradicting himgelf
in c:\.t:Ln{3 151dore. Rather, Gfatian isg attemnting to exnréss the
unlversallty of thls natural law in the words of the most ﬁowerful
tradition at his dlSUOS&l the Roman law. Hence, to Gratlan, tne
two deflnltlons probably appeared to be complementary rather than

contradictory.126
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For Gratian, as for lLsidore, the natural law functions as a
‘norm for positive léw. e writes: "By dignity natural law siﬁpiy
prevails over custonm and constitution. For whatever things were
either received in customs, or comprehended in writing, 1f they
will have been against natural law, they ought to be held null and
voidi"]27 The logical conclusions of such a statement aided the
‘twelfth century papacy. Natural law, contained in the Scriptures
and universal in its application to all men, functions aé the guide
for positive legislation. Thls view led to the assertion of the
" primacy of the Roman popes.as the true and correct 1qterpreters of
natural law, simply because they were the author;tatlve interpreters
of Scripture.128 Moreover, the Church canon law cane inevitably |
to be viewed as holding sway over the civil law, for, due to the
loose terminology of the canonists, canon law was called an offshoot
of the divine law.129 Those who stressed ithe primacy of the civil
law could make no such claim. Thus to reject canon law was willy~
nilly to reject the,faith.EEO And to impose civil law on canon
law was blaspheny.

With this new understanding of natural law, the papacy found
a strong weayon in the struggle between the two totalitarian spheres

of church and state.

Natural Lew Theory: Amoung the Glossators

Before tra01ng the develonment of Gratian's definition of
natﬁral law in the work of the decretists, the development of natural
law theory among the natural law Glossators should be traced brlefly.TBI
The glossators' discussions of natural law are philosophically bar-

ren. These jurists, typified by thoée at Bologna, did not pretend
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to be expounding the principiés of law in a philosophical manner.
Iinstead, they contented themselves, as we have already seen, with

a detailed exéveticai discussion and criticism of Justinian's
statutes. When they did attempt to discuss the foundations of

law, their discussions centered around\two questions: the deflnltlon
132

of natural law as the source of law, and the division of law.

Upon the latter question there was unanimous agreement with Ulpian's

triparite division of law into ius_naturale,‘ius'gentium, and‘ig§
civilé.' Likewlise, most of the dlossators-sided5with Ulpian's.‘
deflnmlon of natural law, although some dlvervence of v1ews did

' ex1st upon tne question. 33 But,though they supported Ulplan s
-geaeral v1ew of natural 1aw, le glossators renudlated Ulnlan S
‘assumntlon that both men and animals xnow the natural law by in- |
stinct. Such natural instinct is reserved for man alone, they sald.
| ‘Rogérius, a mid-twelfth century glossator, defines natural law
in the Ulpian tradltlon. 15k Vatural law, he sald, binds both men
and‘anlmals. But, like Augusthe, Rogerius claims that this defi-
pition of natural law is not exhaustive, for a law of nature limited
to men also exists., Unlike Augustiné, however, Rogerius identifies

this law as bart of both the lus gentium and the ius civiie, 1n

the sense tnat both ouwnt to be eguitable. 155 Eenry of Balla, a
pupil of “artlnus in the later twelfth céntury, borrows a cartaia
uaderstanding of natural law from the canonists in order to make
natural law an exclusmvely human law. 136 Followmnw Gratlan and
Rufinus, he claims that !att 7 2 summarlzes the precepts of the
natural law as 1t ‘apvlies to human beings.

John Ba881anus, ‘a late twelfth century gloSSator, cites two

definitions of natural law.157 Again, as the glossators before him.



~47-

had done, he first cites Ulpien's definition. In attempting to
restrict natural law to humans, Basslanus, somewhat in the spirit
of Cicero, identifies natural law with natural reason. The sense

138

of this natural law is to found in the ius gentium, he says.

Tn the early thirteenth century, Az provides the last glcs=~
sator theory of natural law. In the style of the canonists begin-
ning with Stephen of Tournal, ne distinguishes a number of vossible

definitions of natural law: Ulpian's definition, the ius gentium

as described by Bassanius, the ius naturale decalogi of Gratian,

. L) ) . O
or the ius civile in the sense of equlty.]54 Azo reduces these

four senses of natural law to two categories. In the first cate~
gory, Azo includes Ulpian's. defimtion of natural law as cogn1Zable
by natural instinct. The second category, eﬂbodyﬂno the three other
defintions, identifies natural law with natural reason.‘mO
This account of the medieval glossators reveals the similarities
of their natural law ’t;hr-mrj.es‘..1L'f‘I Tach jurist seemed compelled to
hold to Ulplan's definition of natural law. .But,‘aﬁ the same tine,
each sensed that natural law is a pérticularly humén phenomencn.
To distinguish this human sense of natural law from Ulpian's under-
standing of an éﬁimal instinct, the jurists a&opted a variety of
viewpoints., Natural law gua human phenomenon was defined as equity,

natural reason, or as that law contained in the 0ld and Mew Testa-

ments.

Natural Law Among the Decretists

Tn contrast with' the medieval gloséators, the decretists cannot

be said to have held to any uniform definition of natural law. Cer=
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tain défihiﬁions of natural law dominated decretist natural law
theory, but none of these definitions was attractive to all
decretists. | o

Paucapalea ﬁas the first decretist. He followéd Gratian's

. Lo [TV ,
two definitions of naturalqpropounded in the first distinctiones

of the Decretun. He‘emphasized the view of natural law as contained
in the Law and the Gospels and as éummarlzed in the Golden Rule.142
But he alsc retailned Gratian's acceptanée ofAUlnian's definition
and was thus forced to try to syntheslze the Scrlntural and Roman
'v1ews. Thigs attempt, however, was 11ttle more than an identifica-
tion witﬂfg justiflcatlon.EHB‘

Rufinus was the most signifiCant-decretist for the nistory of
natural law theory. His definitioﬁ bf natural law became as-in-
fluential as Gratian's. Rufinus drew from two sources, other than
Gratian, 1in developing his natural law theory. One was the rationalist
tradition flowing out of the thought of the stoics, particularly |
of Cicero. The other origin can pe found in the-thought of the
theologians following Hugﬁ of St. ViCtor; Rufinus also appeared
to be influenced 1in ﬁis methodology by the medieval glossatbrs,
for he demonstrates an uncanny ability to deal with technical dis~
cussion of legal gexts. 7

Gratian had claimed that natural law 1s contained in the
: Scriptufes. He had placed along51de this clain Ulplan g definition
of natural law in an attempt to stress the unlverSallty of the
natural law. 2ut, if strict atteptlon were dlrected to what these

two definitions meant in vmew of the ‘tradition out of whlch they

arose, their relationship could be, at vest, very tenuous.. But it
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Was precisely this relationship that Rufinué'tried to clarify. He

states in his Summa Decretum (1170): "Therefore, natural law is
a certain.force implanted in the human creature by nature, for

'1467 Rufinus claimed that

doing good and avoiding the ccatrary.'
natural law is applicable only to huﬁan beings, but thét it arose
out of nature, arnature which man has in common wiih all creatures.
Thus, the nature out'of which thé laﬁ of nature arose man shares
with all animals, whersas the law itself is peculiarly humaﬁ.
Rufinus_desdribes'this law in Ciceronian terms as being "implanted
in the human creature by nature.” |

| As the source of all virtue, natural law was given to man
‘before the Fall. Aftef the Fall, this natural law was‘supplémented
' ' 147

by the ¥osaic law, which Christ perfected in the Gospels.

Rufinus. uses the distinction first developed in Eugh of St. Victor's

De Sacramentis to explain the immutablity and the seeming variability
of the natural law: |
Moreover, natural law consists of three parts: viz.,
cormands, prohibitions, and indications, It commands
what is good, as 'Thou.shalt love the Lord thy God';
it prohibits what is harmful, as 'Thou shalt not kill';
it indicates what 1s expedient, as 'T,et all goods be-
held in common', or 'Let there be one libverty for all',
and the like.!
The commands and prohibitions form the inwvariable core of the
natural law. But because of the Fall, the natural law nmust include
a third part outiining what is expedient for man. This part of the
natural law, therefore, may be variable, depending on what is good
for man in the condition in which he finds himself. Thus Rufinus

defines natural law as that law arising out of nature for man in

whom this law is implanted. The natural law, consisting of commands,
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préhibitions, and indicatiqns,dirgcts man‘in his moral actions..

. The next decretist‘of importance at Bologna was Sfephen of
Tournai'in,the late twelfth century. Sﬁephen took a new approach
to the problem of défining the natural law. Instead of giving a
simple definition as Rufinus had done, Stephen lald out five senses
in which one could correctly speak of a law of nature.15o Natural

law could be deflned as, first, a law of nature common to man and

anlmals, second, a law common %o all men, i.2e, the ius gentlum,
which comes from nature; third, a divine law. for our nature as
 posited in the_Scriptures; fourth, a composite law of nature that
embodies the above three senses; fifth, a law of nature peculiar
" to man which directs him morally. In listing these definitions,
Stephen takes an harmonizing apprOach.151 Although he listed several
senses of the term 'natural law', he avoided singling out any one
of these definitions as the proper one. Each sense had its own -
merit in his view. This_approach to discussing the law of nature
was very. influential in.thé next generation of decretists.

Helpihg to promote this approach was John Faventius, the last
of the early decretlsts at Bologna. He distinguished six senses
of natural law, but he saw the five definitions of Stephen as the
most important,15‘ R. Weigand has divided the later decretists
into five schools.153 These schools carry on the discussion of
ﬁatural law in the format outlined by Stephen and john. They aré
characteristically eclectic and accommodational to the tradition
of natural law. The decretists of these échools often list the
various senses of natural law in an hierarchical fashion, almost
invariably including in some form the definitions of U;pian, Gratian,=

and Rufinus.
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Chronologically, the first school was the French school of
the 1160's and 1170's. Like the other schools of decretists after
Stephen of Tournai, thls school had a tendency to llst the various
genses. ‘in whlch the term 'natural law' could proyerly be used,
without emphasizing any one of these senses.. Sicand of Cremona,
in his Summa (11?9-1181), dlstlngulshed three senSes of natural
law: natural law with respect to divine nature, with respect to
lthe common nature of man and animals, and with respect to the nature
. of man. 154' Clearly, these three senses of natural law correapond
with the definitions forwarded by Gratlan, Ulpian, and Rufinus
respectivelye. Simon of Bisignano, a ‘contemporary of Slcand dlffers
srom other decretists in his school in his deflnltlon of natural
Law. Following Augustlne, Simon identifies the natural law with
the ratio superior of the soul, called synderesis. 155 To Simon,
'synderesis' is the only'prbper'way natural 1aw‘can'be deflned,

What most characterized this French decretlst school was lfs
teaching that’ natural Taw is lmplanted in. man's heart and that it

finds its summary in the Golden Rule,156 The Summa Coloniensis

reveals this characteristic We:l.-l.w’2 Sicand of Cremona follows
Rufinus in dividing nétural law into cdmmandé, prohibitions, and
_ 1ndlcat10ns- but he goes beyond Rufinug in suggestlng that this
natural law is implanted in the human ‘heart by God, regardless
of the form it takes.158 |
The next decretist school was the Anglo=Norman school, which

saw in the Summa Lipsiensgis the primary authority'of natural_law.159

In this Summa, seven meanings of natural 1aw‘are'arranged, but
none is taken as superlor to another. All the meanings are mere

modifications of tradltlonal views of natural law. The chief



52

decretists‘of this school Honorius and Richardus, contributed

nothlng original to the natural law tradition. Hence this school

serves as the best. example of the.eclectic spirit of the decretists.
The third school of decretists important in the development

of natural law theory was the Bolognese school of Huggucio and

Alanus in the late twelfth century. This school bears evidsnce

of a sxmllar,eclect1c1sm.16j Huggucio of Ferrara dlstlngulshed

four senses of natural law, He cited the definitions of Ulpian,

Gratlan,.and Rufinus, and also spoke of natural law as the judge-

ment of reason (a distinction found in the Summa LlpSlenSlS).162

Huggucio, however, only recognlzed two of these definitions as
proper ones. He saw natural law as properly referring to the law
of nature common to man and animals, and as the law of nature.
identified with man's rationality.'®> The latter identification
appears to reveal some confusion on Huggucio's part. He did not

- clearly dlstlngulsh or clarify the mixed senses of a natural law
doming from God and of a natural law arising from man' s ratlonallty.

Alanus. was another prominent decretlst at BOlogna in the late
twelfth century. He dlstlngulshed as proper four deflnltlons of
natural law. 164" mhese included Ulpian's deflnltlon, Gratian's
definition, the definition of natural law as equity, and the defi-
nition of natural law as cosmic justice. The last sense which
Alanus mentions appears to come out of Plato's thought in the
Timaeug, where Plato refers to cosmic natural justices.

The notion of a cosmic natural law was reasserted by William
of Gasceigna.165rzﬁe followed Huggucio's division of natural law,
but he also spoke‘of a cosmic natural law following Alanus. In
doing tﬁis,'William revealed what had become characteristic of many

 Christian thinkers since the Church Fathers. Even more than his
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fellow decretists at Bologna, William attempted to synthesize ;tLhe
teaching of Scripture on natural law and that of the philosophers.
When discussing the natural law in-the sense of a Platonic natural
justice, William identified God with equity and nous with the
Word of God or the Wisdom of GOd.166 He claimed that this nous

is that which the Roman jurists had referred to as nature. '

The French school in the early thirteenth century revealed
the same tendency to distinguish several meanings of the law of
nature, but,;unlike~their predecessors, they emphasize& one distinction
over the others. The major product of this school was the ggggg
Duaceus1s, written ce 1200.167 This work reveals influetces of
the Anglo—Norman school and of the work of Huggucmo and Alanuse

The. Summa Duaceusis speaks of a cosmic natural Justlce or law, and

quotes directly from Plato's Timaeus to support this view, This
.cosmic natural justice or 1aw is broken down into three parts. One
part of this law refers to- all creatures, one part to rational‘
creatures alone, and the final part, contained in Scripture,
serves as’an appendix to the natural law and again is pecullar to
rational creatures.168, The definitions of Ulpian, Gratian, and
Rufiniis are thus made subordinate to Plato's notion of a cosmic
natural law and justice. But Rufinus'!s serse of a natural iaw
binding exclusively on human ratioﬁal creatures was still seen as
more important than the .other parts of the cosmic natural law.
This latter qualificatidn-reveals Huggucio's influence upon the
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writers of the Summa Duaceusiss

Tn addition to the Summa Duaceousis, two others works of this

school reveal its.tendenéy to reveal as many senses of natural law

as tenable before emphasizing one in particular. The Eggg_g;g;;ﬂng
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distinguispes six possible meanings of natural law, but reduces them
to four actual definitions, including those of Ulpian, Gratian,

and Rufinus 1701 The Animalia est Substantia (ca 1210) reduces all

previous senses of natural law to two deflnltlons a natural law
identified. as the natural instinct common to man and anlmals and

a natural law pecullar to man as rational creature. 1In using the
language of the glossator Accursius, this work attempts to squeeze
Gratian's notion of Go?éevealing_the law of nature to man as rational
creature with man appropriatiﬁg the law of ngture via the Scriptures
on the merit of his own rationality. ' , | /
:The final decretist school important in the_history_of natural

law theofy is the_Bologonese school in the early thirteenth century.

At first glance, the author of the Summa Balatina (1210), Lauren=-

tius Hispanus, appears to have listed some different definitions
of natural law than those observed in the other decretlst schools.T?a
But, upon closer inspection, it is clear that he forwards the
traditional defiﬁﬁions in. a new garb. Similarly, Johannes Teuto-

nicus, the author of ‘the Glossa Ordinaria (1215), follows the tradi-

tional natgral law deflnltlons 175 meutonicus is partlcularly
important, however, because he‘gave the last important set of”
glosses to Gratian's pecretum and thus fixed the form in which
discussions of natural law would be passed on to the next genera-
tion after the decretist schoolé. He distingﬁished four senses
of the natural law: a natural of all creation, a naturpl law com=
mon to all creatures, a natural law peculiar to ratlonal creatures,
and a natural law whose precepts were contalned 1n the Seriptures. 174

Raymond of Pennafort echoed thls list of natural law deflnltlons in

his Summa Iuris (1220). To these four definitions, he added a
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fifth, viz., natural law as ius gentium.

With Raymond of Pennafort, the decretists ended their contri-
butions. to the hisfory of natural law theory. The decretists, we
have seen, demonstrated more philosophical competence in examnining
the concept . of thelléﬁ-Of nature than their glossator contemporaries.
' The glossators had restricted their discussion of law by relying
Vlargely on Justinian's Corpus for the source of natural law conceptsd
The decretlsts, on the otner hand, though drawing upon the Corpus
as well, also looked to the concepts of Plato, Gratlan, and Rufinus.
As a result, the decretlsts had a fuller and more mature natural
law theory than the glossators. The decretists'_ gréaﬁesf service
"to the future of canoh‘law and natu:al 1aw lay in their sumiariza~
tion of the many possible definitions of natural law and in their

discussion of the merits and demerits of each definition.

| Natural Law jmong Farly Scholastic Theologlans

The arenarin which natural law underwent its development
shifted in the thirteenth century'from the domain#of canon law
to the domain of theology. The canonists began to assume the
methodologlcal characteristics of the glossators as canon law
expanded inte a complex, comprehensive legal system. Dlscu581ons
,.among canonists became dominated hy technical questions concerning
the application of canon law to particular cases which the éhurch
had preyiously never faced. Espe01ally ‘as the medieval church
sought to regulate in ever greater detail the daily lives of medie-
‘Val Chrlstlans a strict legal science of canon law became ex1gent.
As a result theology, which had formerly been combined with the
jurisprudence of canon law, gradually began to separate itself

from canon law.
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The theologlans began thedir dlscusslons of natural law much
in the splrlt of the decretlsts down to John Teutonlcus. Hence
the early scholastic theologians were inclined flrst to.distinguish
various senses of natufal lau and-then to harmonize them. But,
unllke the decretlsts, these theologlans in general maintained an
unlform understandlng of natural law, Throughout mOSt of early
scholastlc theology, one can p01nt to a common hlghllghtlng of

natural law as natural human reason. Such an emphasis would
become increasingly 1mportant for medleVal natural law theory.

The early scholastic discussions of naturil law find thelr
orlglns in the thought of Peter Abelard and Peter Lombard. Along
W1th Anselnm of Laon and Hugh of St. Vlctor, Abelard v1ewed natural
law as a der1Vat1ve of human reason, but, at the same time, he

identified it as a divine law.176 In his Commentary on Romans,

Abelard states that natural law came prior to Mosaic law. This
natural law, he says, is equivalent to human reason. Ln his Book

of Sentences (1152), Peter Lombard seems to hold a famlllar view

of natural law when he writes: nPpruth wrote in the heart of man
that he should not do to others what he would not have done to
himself, and this precept of natural law, because of man's neglect,

178 HlS conception of natural

had to, relterated in the Decalogue n
law is not much dlfferent from that oF Abelard and of the canonists
who were his contemporarles, particularly, Gratlan and Rufinus.

”he flrst theologian to develop fully a theory of natural law

was Wllllam of Auxerre in his Summa Aurea (1220) 179 1n this work,

he outlines three senses of natural law.TBO He recognizes natural
law ‘as the all-encompa551ng law glVlng harmony to creatlon, as a

slightly restricted natural law common to man and animals; and
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an even more restricted natural law embodied in the intuitive natural
reason of man. This last sense of natural law is, for Willigm,
the most important and most proper Sense, because of his emphasis
on reason as the preserVative-and error-free force within man.m1
Such an emphasis, however, did not prevent William from incorpora~
ting Ulpian's definition of natural law into hls own theory. Omne
commentator on William views this inclusion of Ulpiants_definiﬁion
as representative of the characteristic, shared by other scholastic
theoiogians,‘of a richer and fuller account of man's place-within
the unlverse.]aa ‘
Three other views of Wllllam of -Auxerre should be mentioned.
.becéuse of their influence on the theolkoglans who followed him.
Wllllam saw in natural law the basis and gulde for all human. vmrtue.183 |
Though this teaching did not originate w1th Wllllam,‘his eﬁ@hasis
of it gave it a speclal 1mp0rtance among EChOlaSth theologlans.
More important were two other teachings of William, viz., that the

natural law 1s innate, divinely implanted in the human m:’Lnd,T‘%LF

and that a parallel exists between gpeculative and practical.réason;185
The lattér distinction would be preSent in most later discussions
of synderesis, natural law, and consciences _
Like the'early scholastic theologians; Philip the Chancellor
(of the Unlver51ty of Paris), Guerric of'St Quentin, and Roland
' of Cremona (all of whom were dominant in the 1330's) emphasized
the identication of natural law with human.ratlonallty.186 Roland
was important for two further reasons. Tirst, he added to wWilliam
of Auxerre's natural law theory the notion that all creatures tend

towards the realization of the good. This, helsaid, ig a maxim

of natural law.187 Such a tenet of natural law theory is a mere

3
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adaption of Aristotelian téleology; ‘Second, Roland was the first
theologlan to distinguish clearly between primary and secondary

precepts of the natural law.?88

The former precepts, he sald, are
inVariable; the latter may vary. . |

The last important theologians before"the great natural law.
synthe51s theologlan Thomas Aguinas were the two prominent members
of the Franciscan school, Alexander . of Hales and St Bonaventure,

as well as St. Albert the Great, the teacher of Aqulnas. In his

Summa, Fratris Alexandri, Alexénder carries on the tradition of

his predecessors, although he does couch his views in slightly

different termse. -‘In his important book The Natural Law, Heinrich
Rommen_étates-of Alexander's work: "Alexander of Hales, falling

back upon St. Augustine's teéching, hit upon a beautiful figure;'
the eternal 1aw igs the seal, and the natural moral law is its inm=-
pressxon in the rational nature of man, which in turn is the 1mage
of God. 1189 Several forms of thls natural law, derived from eternal

190

law, ‘are distinguished in Alexander's Summd. A natural law ‘
exists with respect to ratlonal beings, with respect to the,GOmmon
nature shared by man and anlmals, and with respect to all creatilon.
In thls, AleXander appears to follow the distinctions of natural

191 Alexander also insists upon

law laid out by John Teutonlcus.
the parallel of the speculative and practical reason when discus-
sing the self-evident primary principles.19a The first principles
are immutable, butlthe_conclusions drawn from these primary prin-
ciples may well be Variable. He cites examples of 01ld Testament

instances of Yahweh's commanding nis People to disregard the laws

such as !'Thou shalt not kill'. One such instance is God's command

to Abraham-to Sacrifice Tsaac. At first, Alexander attempts to



explain such commanded abrogaticns of'the natural‘law by using
the Stoic-Christian distinction between a law in the innocent
state of'nature_(before the Féll) and the changing of this natural
‘law‘after the eriginally perfect state of nature diSappeared.
For instance prev1ouely common property was a precept of natural
law, but, since the Fall, private property has become the norm. 193
Perh:ps because he sensed the tenuousness of this argument, AleXan-
der later insisted upon the yrlmacy of God's will above all law.
The other grieat Franciscan theologlan, 8t. Bonaventure, dld
not make«a large contribution to natural law theory. But he stands
somewhat apart frem other thirteenth century theclogians in resur-
req;ng Auguetlne'e teaching that cosmic order is a fundamental
descrlptlon and -order of the netural 1aw 194 mpig belief leads
him to the conclu51on that Ulplan s definition of natural law is
actually the most pxcper, though he sees Gratian's definition as
equally Valld.‘ Such a coﬁcluSﬁon, we have seen, Augustine himself
did not dare to drawe |
mNo matter what his views on natural law, St. Albert the Great
would have been 1mpertant in the natural law tradition simply
because he was the teacher of Thomas Aquinase. But Albert was also
important to this tradltlon on the merit of his own contrlbutlons.

In his Summa de. Creaturls, Albert rejects the dletlnctlons made

hy the decretlsts, for they had condoned Ulpian's view of natural
law common to man and animals. '"To him, est ius naturale nihil
aliud quam iue rationls."]95 Man's rational nature sets hlm

apart from other creatures. Thus, even the rearing of children

and the ﬁreSerVation of life takes on a hew meaning for man because
of his lnherent rationality. Ulplan's deflnltlon of natural law,

and all other definitions that fall to emphasxze man's ratlonallty,
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Albert flatly rejects,

In his Commentarv on the Nlcomachean Ethlcs. Albert clalms

that Aristotle's view of natural law, as the equlvalent of natural
Justlce, refers gssentially to man! s_ratlonal_character,‘although
Arlstotle does. recognlze that man and animals . part1c1pate in nature
together., But only man participates in nature rat10nally.196 Albert
identifies three categories of human acts: instinctive acts (the
rearing of children and the preservation of life), acts of moral
virtue (anchored in reasdn and the good in‘nature),.and acts
hased on a deductlon from a primary principle of the natural la_w.197
The law of nature is present in all three categories of human acts,
because man's rationality is present in all his action.

| With this brief discussion of St. Albert's view of natural law,
we haVe arrived at a cru01al point in the hlstory of natural law
theory. . Like their decretist predecessors, the scholastic theo-
loglans forwarded a characterlstlc hierarchy of natural law defi-
nitions. These theologlans, however, were not averse to emphasiie
natural law as the equivalent of natural reason. This conception
of natural law is most emphatlcally promoted by St. Albert. With
Albert, no sense of the natural law that fails to include man's |
ratlonallty can properly be called natural law.

We have now seen the diversity of the natural law tradition

in the pre-thlrteenth century medleVal era and have come tO realize
that the tltle imedieval natural law* is but a catch-all category
for a disconcordant range of natural law theories, By the end
of the thirteenth century, however, the term knétufal.law' was no
longer. a mlsleadlng anachronlsm. For, in the thirteenth century,

Thamas of Aquino (1225-1274) synth981zed many of the diverse tenets



of the natural law tradition, ancienﬁ and modern, into an homogeneous
natural law theory. In Thdmas Aquinés, we reach a Watershed in

the history of natural law theory, for this theory was to dominate
the natural law theory of the next three centuries.

Qur account of %the history of natural law theory berfore Thomas
furnisnes us with a working knowledge of many hasic assertions which.
Thomas integrated into his natoral law theoxrye. One concept, however,
B Thomas utilized far more exten51vely than had earlier proponents
of natural law, ViZe, the concept of syndereSLS. 1t would, there~
fore, be expedient to trace briefly the historical use and meaning
of the term 'syndéresié' béfore we analyzé Thomas' natural law
theory itself. ‘

The word 'synteresis! originates in St. Jerome's Commentary

on Ezekigl.lgg In this work, Jerome uses the term to indicate

a fourth or higher part of the aoul above the Platonic trichotomy
of reason, spirit, and appetite. Different arguments put forth
by scholars have caused doubt as to whether Jerome even used the
term lsyntéfééis' (or'synderesis')Jgg‘ Tt is likely that Jerome
used the word the term "syggidesis' rather than 'synderesis', but

in the Glossa Ordinaria on Jerome's Commentary, tgynderesis' cer=

tainly does appear. Perhaps the glossator on the Commentary sub=
stltuted Jerome's 'syndeldeSLS' with 'synderesis'.aoo |
' Regardless of whether Jerome actually used the word ‘'synderesis',
1+ was attributed to him. The term was not used again until some
early scholastic theologlans--stephen Langton, Godfrey of Poitiers,

and Alexander Neckham—-began to connect this term with the ratioc
2071

superlor of which Augustine had spoken. Augustine had dlstlngulshed

" petween a ratio superior and a ratio 1nferlor in mans Crowe nicely




_62_

summarizes the distinction between these two parts of man's

reason:

The parts are not quantitative in any sense, but
represent two operations of the reason, one con-
cerned with the life of contemplation, the other
with the active life. The superior ought to direct
the lower reason-~otherwise the latter may become
absorbed in material things. Only in the higher
reason is there truly the image of God.202 :

The early scholastics also referred to synderesis as the scintilla
rationis, or germ of rationality. Peter Lombard and William of

Auxqﬁ%% both followed this view of synderesis as the ratio

superior or the scintilla rationis.203 Roland of Cremora also
. held to the equivalency of_synderesis and ratio superior, but
he went evenr further in ciaiming'that synderesis is :I..nfa]‘._lible.20}+
William'éf Auvergne made a distinction between the ratio
superior per se and the functions it performs. He claimed that

synderesis is the function of the ratio superior by which the

natur_al law is-kn0wn;2o5' The definitive writer on synderesis
before Aquinas was Philip the Chancellor, Philip's importance

lay mainly in the qﬁestions which helraised, rather than in the
answers which he gave to those questions.r Two Questions stand out
for him: first, is synderesis a facultas or an habitus? and, second,
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how is the ratio superior related to synderesis? Philip further

distinguished conscience from synderesis by suggesting that- con-. -°°
science is the appliCation of synderesis to an actuai-situation
or to a moral decision.

The views of both Bonaventure and Albert the Great were crucial
tdf;iew of synderesis later held by Aquinas. " Both theoiogians
reflect an appetite for Aristotelian conceptions. Bonaventure
adobts Aristotle's division of the specuiativé and practical

207

reason, identifying synderesis with an habitus in practical reason.
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Moreover, following Aristotelian epistemology, Bonaventure states
that this habitus is innate, but that the terms necessary for
grasping a knowledge of the primary principles of the natural
law nmust be known from prior experience.aoa Tn answer to Philip's
first Question, Bonaventqre teaches that éynderesis is a faculiy
by which reason gains an an awareness of the first principles of
the natural law. |

Albert the Great posits a similar understandlng of synderesis.
The princ1ples of the-natural law are innate, but they still must |
be learned. These principles allow men to make moral judgements -
in,genéral_terms. The geﬁerality of the first principles‘is made
applicable to specific moral decisions by the practicat syllogism .l
which Albert borrowed from Aristotle. "The practical‘syilogism |
uses a major premise,‘providéd by synderesis,Sand a minor premise,
the work of reason (which brings the particular under the general
rule laid down in the major premlse), and conscilence draws the
'conclusion n209 This view of Albert came to be the understanding

of synderesis adopted by Aquinas.

Natural Law in Thomas Aguinas

We Shail deal with Aquinas! natural law theory in two parts.’
- First, we shall present. an outline of his early thought on natural
law; second, we shall outline the more mature natural law theory

found in the Sumna TheologicCae But, in attempting to outline hls

early thought, we mst first illustrate how Thomas dealt with the
natural law tradition which faced him.
mwo examples serve to show in géneral now Thoméas dealt with

the heritage of natural law, The first is Thomas' attitude towards
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Ulpian's definition of natural'law. In his early Commentary on

the Sentences, Thomas attempts to include Ulpian's definition

in his own definition of natural 1aw}2”9 He speaks of naﬁural
law as the force directing all manfé éctions, both in the nature
which he shares with all animals and in the rational nature pecu-
liar to him as man. Moreover, when discussing polysamy, Thomas
cites three possible senses of the ternm tnatural law'. These
three senses correspond surprisingly well to the defiﬁitions
given by Cicero, Ulpian, and Gratian, although Thomas shapes them
so as not to contradict his basic understanding of natural law

as human reason.211 AsICrowe explaiﬁslit""Thé difficulties Sur-
roundlng St. Thomas! welcome for Ulpian seem more serious than
his adOption of Gratian and Cicero . He is concerned, as always;
to find a tolerable meaning for a definition which came to him
with a weight of authority behind it, He cannot reject it en-
tirely; but in accepting it he must somehow change its sense.

For a natural genulnely common to man and animals is patently
unreal--as many before him, and notably st. Albert the Great, had
scen. By making it cons;st, instead, in the dictates of natural
feasdn concerning that ﬁhicﬁ man and animals have in common, ViZe.,
sensitive nature, St. Thomas gi#es the definition as acceptable

a definition as is, perhaps, possible."212 Therefore, in his
early works, Thomas yields to the power of the traditionm of
natural law theory, although he does take some stepts to alter
'that tradition and to make it acceptable to his own early view

of natural law.

In the Summa Theologica, one does not notice such an open

accommodation to the teaching of past natural law theorists. Here,
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Thomas stateé unequivocally that the possession of natural law
is exclusive to rational man. Says Thomas:
Irrational creatures, however, do not partake thereof
in a rational manner din the eternal law , wherefore’
there is no participation of the eternal law in them
except by way of similtude.2!
One would be inclined to say that Thomas has obviously done away
with 'all remnants of Ulpian's understanding of natural law, for
such an understanding is incompatible with the definition of
natural law he formulates in the Summa passage Jjust cited. But

later in the Summa,a14 and in a subsequent work, Commentary on

the Ethlcs, Aqulnas agaln makes passing references to Ulpian's
definition. In the latter work, he even . attempts to incorporate -
Ulpian‘s‘definition into his own natural law theory by "expanding
Ulpian's deflnmtlon.215 Yet, we shall see, Thomas'! definition
should preclude 211l use of such an anomalous natural 1aw deflnltlon.
But‘Thdmas is unabie to réject completely the tradition of natural
1aw theory that he faces. - | |

Ste Thomas' usge . of syndere81s prov1des us with another
example of how he embodled certaln tenets of the natural 1aw
tradition., In his early works, Thomas adheres to the definition
of syndere51s given by his teacher Albert, who referred to syhde-
resis as the habitus of the practical reason by which the firsf

216 The primary prin-—

prlnclples of the natural law are Knowl.
'CLple known through syndere51s is the magor premlse of the prac—-
ticgl sylloglsm. This syllogism is completed by the act of moral
decision in a particular case. The moral decision is an act of

conscience. But in the summa_Theo;ogica,'the term 'synderesis'!

ig hardly mentioned. When diécussing whether or not natural law
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is a habit, Thomas says:

- gynderesis is said to be the law of our mind,

because it is an habit containing the precepts

of the natural law which are the first prin-

ciples of human actions.
But the prominent role which this term played in his early works
is no longer evident in thé‘ggggé. Weigand and Crowe thus suggest
that Thomas discontinued thé use of the term, but that the function
of synderesis is still present in the Summa.®'® Thomas could have
been anxious to dissociate himself from the term 'synderesis'
pecause of the Platonic cohnotétion of innate ideas that scholastic
theologians had attributed to the term. R.A. Armstrong also suﬁports
this interpretation that, despite the fare occurrences of the word
in the_ggggg,'the function‘of ' synderesis! remained -an integral
part of Thonmas' ngtural law theory.219 Thomas, therefore, in
his use of 'synderesis' maintains the traditional meaning of the
word in his natural law theory.

In general, these two examples of Thomas' use of the.tradifion
of natural law (i.e., in his ﬁse of Ulpian's definition and in his
use of synderesis) show the independence of his thought despite
sone accommodation‘fo traditional teachings. Like hié teacher, Al-
bert, he rejected traditional definitions and connotations which
were not in agreement with his own conception of natural law.

But, on the other hand, even in his later works, Thoﬁas appears
to have felt the need, especially in his mention of Ulpian's
definition of natural law law, to accommodate in some way those

powerful elements of the natural law tradition with which he was

in disagreement.
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Although Thomas's natural law theory is stated most fully in

his 'Treatise on Law' (Questions 90~97 of the Summa Theologica),
we must first outline the discusgions of natural law in his earlier
works, as background to the full development of his legal theory.

In the Cdmmentary on the Sentencgs, two views of naturél law are
220

presented which are not synthesized. One view is that inherited.
from the Stoic tradition, including Cicero, Ulpian, and Roland of
Cremona, viz., the teleological view of natural law as a divinely
implanted natural inclination tawards the good., The other view
is iﬁherited from the Augustinian tradition; including Anselm of
Laon, Wiliiam of Auxerre, Alexander of Halés, and St. Albert the
Great. These theorists emphasized natural law as a series of
rational principles known through the habitus of practical reason.“Z!

Although elements of both views are present in Thomas' later

writings, his discussion in the Cdmmentary on the Sentences
reveals which view he tends to favour. As mentioned above, Thomas
addpts virtually intact Albert's discussion of the practical _
syllogism, synderesms, and conscience., He emphasizeé the infal*'

. lability of syndere51s in providing the magor premise of the
practical syllogism. The error in the practlcal syllogism can
come-at two points. Reason c¢an err in the application of the
general pr1n01ple to the partlcular gitugtion in the minor pre-
mhse, or conscience can err in the actual application of the minor
premlse.222 This discussion of the‘practical syllogism gives one
the impression that the natural law‘as the rational decisions or
prinCiples‘of the pfactiCal reason known through the habitus of

synderesis is the view that Thouas Tavours,>2o
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Thomas! discussion in his De Veritate reinforces the impres-

sion one gains from the Commentary that Thomas favours Albert's
view of natural law ovef the teleological view of nafural law.

In De Veritate, Thomas does not present any striking innovations,

but seeks instead ‘to clafify his discussion in the Commentarz on
the;raetical syllogism.224 The primary principles, because of
their general charaeter, cannot give direct and specific guidance
in particular moral declsions wité?%he use of reason in the prace
tical syllogism. Thomas distinguishes betweeﬁfgpplieation of

the primary principlee to questions of fact and to questions of
right or wrong. The secend-type'ef application involves two furtﬁer_
distinétions between whether an ethical judgeﬁent involves a. |
future (oﬂghf it to be done) or a past (was it right or wrong)
laction.225 Again, theAnatural_law apﬁears to be defined in the
tradition of Augustine.

Thomas' discussion of natural-law in the Summa Contra Gentiles

takes place in the context of his discussion of providence. In
this Summa, Thomas appears to hint at the synthesis he later makes

in the Summa Theologlca between the teleolog1Cal view of natural

law and the view of natural law as a series of natural ratiomnal

principles known by practical reason. In the Summa Contra Gentiles,

Thomas states that rational belngs partlclpate actlvely in provi=
dence via their ratlonallty, whereas irrational creatures partl-
cipate blindly in providence th:ough'thelr instinats-and natural
inclinatiohs;226 Having been given freedom, rational creatures
particiﬁate in providence by directing their own moral actions.
They are given direction in this participatidn by the rational

principles composing the natural law. 'Therefore, the teleological
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- account of natural law.as the force guiding man to ithe_good' is
intertwined with the notion that natural iaw is a series of rational
principles which man is capable of following by virtue of his reason
and freedom. |

| With this background in Thomas'rearly writings, we now turn

"to the full explication of his natural law theory. in the Summa

,Theologica.' St ThOmas begins in Question 90 of the Summa with

a discussion of the fundamental idea of law. He defines law thus:

- nTt is nothing else than an ordlnance of reason for the common
good, made by him who has the care of the community, and promule-
gated. n22? Correspondlng to this definition of law, Thomas distin=
guishes four types of law, corresponding to the four tybes of
reason. 228 Our main interest lies with the first two types of

law, viz., the eternal law and thernatural lLaw,

Eternal lS, for Thomas, God's rule of the unlverse through
Divine Reason. This law is the Hundation for all other laws: "ALl
zlaws‘in so far as they partake of right reason, are derlved from
eternai law. n229 Etieﬁne Gilson; the prdminent,neoéThomist scholag
'draws the analogy that the relationship between eternal law and
other forms of law is llke the relationship between Belng and being
for Thomas.250 All creatures in ﬂhls universe are perforce gubjeet
" to this law. (God himself, howewer, is not subject to this law; in
fact, the law is identical with Him.) But rational creatures _
part1c1pate dlfferently from irrational. creatures in this law.231‘

In accordance with his teaching in the Summa Contra Gentiles,

Thomas remarks thatirational creatures qua ratlonal creatures,

because they have freedom to make moral dec151ons, participate in

a special way in the eternal lawe As he puts it:

Now among all others, the rational creature is subject
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to Divine Proﬁidence in thé‘moét exéélient way, in sb

far as it partakes of a share of providence, by being

provident both for itself and for others. Wherefore

it has a share of the Eternal Reason, whereby it has a

natural inclination to its proper act and end; and this

Egrgéiiggtiig ggtigzleizi?g%alaw in the rational creature
In contrast to other creatures, man has received_part of the Divine
Light of God which makes him capable of participating in a special
way in the eternal law. This points to the dignity of man, the
Fational creature.233 Thomas cites Psalm 4:6 as proof of his
theory. Says the Psalmist: "This 'light! allows men to see what
is morally good, il.e., to discern the natural law which is the
' participatiCn'of the rational greature'in the eternal law of God."

. Thomas postponés the full force of his argument for natural

law till Question 94. Here, he beging by inguiring whether natural
law is a habit or a faculty of reason. In answering this question,
he makes a subtle distinction in order both to honour and to break
with the natural law tradition. First, he says that habitus
properly refers to an action done out of necessity. Gilson states .-
in this regard: "Habit, as Thomas thinks of it, is a quality, i.e.,
not the substance of man but a disposition added to his substance
and modifying it."234 But, in this sense, natural law is not a
habitus. Instead, natural law refers to those rational principles
- which ought to guide our moral actions. These principles are
perceived through the habitus of synderesis. But the principles
should not be conqued‘with the process whereby they are perceived.
 Purporting to remain in agreement with his natural law predecessors,
however, Thomas says that natural law can be vaguely referred to

in some cases as a habitus, because after perceiving directly

these principles through synderesis, man retains a memory of the
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‘principies. This vague retention of principles can becone a habit
in that we need not always perceive directly the primary principles
when confronted with a moral decision. This diécussion of natural
law as a habit, therefore, reveals two characteristics of Thomas
more mature view of matural law: first, Thomas confirms his earlier
view of natural law as a series of ratlonal pr1nc;ples, second, |

" his account of habitus reveals at once the independence of his
thlnklng and the eclectic character of his natural law theorye.

In the second article of Quesﬁlon QL. Thomas deals with the
actual content of the natural law. He begiuns by-comparlng‘the
practical reasdn to the speculativé réason.- The distinCtion be-
tween the two sides of reason is, for Thomas, a distinction of
action. Crowe identifies this distinction clearly: ' Thé basis,
then, of the distinction between the speculative and the practical
intellect is the_presenCe or absence of an accidental relation to
sction in the intelligible object.... The speculative intellect
has as its objéct truth absolutely speaking, whereas theobject of
the practical intellect is truth as ordained or related to actlon w235
Thomas states that both of these, the speculative reason and the
practical reason, have a Ioundatlonal first pr1nc1ple. With the
speculatlve reason the first principle is the principle ‘of contra-
dlctlon, that belng and. non~being cannot truthfully exist at the
same time. The first principle of the practical reéason, and
therefore of the natural law, is "good is to be done and ensued,
and evil is to be avoided. n236 The question which immediately
arises is : what is 'the good' From his answer to this qﬁéstion;

we gain sdme understanding of the comp051t10n of the prlmary prln—"

ciples of the natural law.
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Thomas'! answer to the question what constitutes 'the gCod"

islworth stating in full. We read:

Since, however, good has the nature of an end, and evil,
the nature of a contrary, hence it is that all those things
to which man has a natural inclination, and naturally ap-
prehended by reason as being good, and consequently as
objects of pursuit, and their contraries as evil, and chects
- of avoidance, Wherefore according to the order of natural
inclinations, is the order of the precepts of natural law.
Because in man there is first of all an inclination to good
in accordance with the nature which he has in common with
all substances: inasmuch as every substance seeks the preser-
vation of its own being, according to its nature: and by
reason of this inclination, whatever is a means of preserving
human life, and of warding off its obstacles, belongs to
the natural law. Secondly, there is in man an inclination
to things that pertain to him more speclally, according
" to that nature which he-~has in common with other animals:
and in virtue of this inclination, those things are sald
to belong to the natural law, which nature has taught to
all animals, such as sexual lntercourse, education in off-
spring and so forth. Thirdly, there is in man an incling-
tion to good, according to the nature of his reason, which
nature is proper to him: thus man has a natural inclination
to know the truth about God, and to live in soclety: and in
this respect, whatever pertains to this inclination belongs
to the natural law: for instance, to shun fghorance, %o
avoid offendipg those among whom one has to l%ge, and other

such things regarding the above inclination.?

[Thonas',answer might be summarizéd thié way: man perceives as_good
that to which he is naturally inmclined as a being, as an animal,
and as. a fatiOnal animal. |

- Crowe makes three crucial comments about the above passage,238
First, the primary precepts‘arernot deduded from the first principle
of the natural law; but, rather, can be spoken of as containing that
first'prindiple.' The first principle is a fonndational rrinciple,
not a principle from.which all other principlés are'deduced direqﬁly;
senond, the thnee natural inclinations do not entailrthree natures

within man. ILike Albert, Thomas states that man remains in essence

a rational creature in all his actions. Third, the division of
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primary and secondary precepts of natural law applies to each of
these three types of natural inclinations.

In the same érticle of Question 94, Thomas addresses the issue
of the self-evidence of these principles. We have already mentioned
that the primary-principles of the natural law are not innate but
known by virtie of'synderesis. Synderesis itself, however, is in
a sense innate, appearing almost ‘as a natural dispo'sition.?f39 More-
bver, man's knowledge of the general principles is infallible.
Thomas summarizes this rénge of questions thus:

Now a thing is said to be self~evident in two ways, first,
in itself; secondly, in relation to USess. Hence it is that
as Boethius says, certain axioms or propositions are uni-
 yersally self-evidant to allj and such are those propositions
whose terms are known to all, as Every whole is greater than -
its part, and Things equal to one and the. same are equal to
one another. But some propositions are self-evident only
to the wise, who understand the meaning of the terms of
such propositions.at S
Thomas, then, states that the primary precepts of the natural_law
are self-evident. They are self-evident either,in-and—ofqthemselves,
or to all people. Because the terms comprising the natural law may
not be known'to all people, such a distinetion is necessary. If
the terms of the primary principles are not known by all people,
the principle is sald to be'selfaevident in;andwofAitself, le€ay
once a knowledge of the terms i# acquired, the principle is gself-
evident, R.A. Armstrong liéfs‘a number of Thomas' principles that
are self—evident inaand-of—themSQIVes. These‘include:
1The commandments of God must be obeyed!, 'God must be
obeyedt!, 'One ought to live according to Reason', Thou
shalt love the Lord thy-God', 'Thou shalt love thy
neighbour! 241 '
We should make two further comments about those principles which

sre self-evident in themselves. A8 mentioned above, the foundational
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principle is not the source from which the natural law principles'
are deduced. fn_Thomas' theological view of natural law, each
natural law principle“oontains the foundational principle, Viz.,
to do good'and to avoid evil. Second, these priﬁciples are self-
evident because they fulfill man's natural lncllnatlons. Man Was
created to obey God, l.e., he has been glVen the natural lnstlnot
to obey God. Thus, that man should obey God presents itself as
self-evident in the natural man even without the enlightenment of
reVelatlon, and of faith. In Thomes' Grace/Nature theologj,vfaith
.belongs "to the realm of Grace, but a natural man, 1. e., a han W1thout
faith, can still percelve that there is a God whom he must obey.
The ratlonal pr1n01ples of the natural law Wthh all men. perceiVe
- once they understand the terms involved, therefore, recelve further
claim to se¥T-evidence because every mail ig inclined to follow them.
Both the rationality and the natural 1no11natlons presentrin ail
men support‘Thomas' claim that the natural law principles are unl-
Versally.self—evident, prov1ded their terms are.understood.

The distinction bstween primary and secondary pr1nc1§les of .
the natural law is most important for Thomas. Throughout the hlstory
of natural law theory, scholars had attempted to make this distinc-.
tieon expllclt. The Roman St01c Seneca had distinguished between
the ideal natural law and the actual natural iaw, Most of the Church
VFathers, canonists such as Ruflnus, and theologians, such as William
of Auxerre and Roland of Cremona, had all tried to dlstlngulsh
between two types of natural law pr1n01ples. Thomas makes the

dlstlnctlon clearly. In the Commentary on the Sentences_Thomas

takes two apprcaches in dlstlngulshlng between primary and secondary

precepts of natural law. k3 The flrst approach bases the dlstlnctlon:
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upon primary and secondary ends. For example, the primary end

0f eating is to stay in good health, but a secondary end of eating
could be any end which has good health as a prerequisite. Such a
basis, however, is rather Vvague. The second approach bases the
distinction on the notion that the secondary principles are always
derived from primary principles.

By the time of the writing of the Summa Contra_Géntiles, Thomas

had abandbned the first approach and seen in the second approach
thé only proper method of distinguishing between primary and
secondary principles of natural Zl.aw.abfl"F In Thomas' view, the
method of deriving‘secondary precepts from primary precepts 1s
analogous to the method by which speculative reason arrives at
certain conclusions from primary,rselfaevidentlgivens.

in the Summa Theologica, Thomas makes a similar distinction.

MThe process of reason,' says Thomas, nis from the common to the
Proper. weh> Tn the same sense, the practical reason moves from
self-evident general principles to less evident secondary prin-

¢iples., These communia principia, known by synderesis, are the

source ffom which the conclusidnes, or moral precepts, which are
not self-evident are derlved.246 But in what sense are they
derived? Thomas states: ''In answer that, ag stated above there
‘belong to the natural law, first, certain mest general ﬁreCepts,
that‘are'knéwn'to all;'and, secondly, certain secondary and more
‘detailéd precepts, which are, as it were, conclusions following
¢closely from first principlas."247 Arﬁétrong points out that the
word originally used by Thomas, translated above as "following

closely from," is 'proplnquus 2k 8 Literally, this word means

"proximate" O tadjacent to.!"  Therefore, one could say that
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since the‘foundational,principle ig found in all the primary
precepts of the natural law, a secondary precept is a precept
derived from the primary precept insofar as the primary precept
is contained within the secondary precepts The derivation refers
not to a strictly logical deduction, but to a sense of "following
,cloéely from" a primary precept, in a-contingent matte_r.249

Two further dlstlnctlons are important for Thomas' natural

| law theory. The first is the distinction between demonstratio and

determinatio.?so A demonstratio_is what has alone been degcribed

as a secondary precept of the natural law. A determinatio does

not belong to the natural. law, but is not. incompatible wit-h ite

It follows reasonably, but not dlrectly, from a secondary.principle‘
of the natural law. A further dlstlnctlon is made w1th1n the

demonstrationes,aB1 Modica conslderatloneSFare secondary precepts

of the natural law which are quickly grasped; multa considerationes

are secondary precepts requiring much reflection. "The distinction

does not, however, reflect upon the Validity of the multa considera~

tlones, both the multa con51deratlones and the modica considerationes

are secondary precepts of the natural law. The distinction only
reflects the amount of contemplatlon needed for grasplng these
precepts. It appears to be a distinction of common sense and
self;evidency.252

Natural law, therefore, contains primary precepts and secondary.

precepts or demonstrationes. The former are known by the synderesis

of the practlcal reason, the latter are known through reflection
(0f varying intensity) of the practical reason. One important
aspect of Thomas' theory warrants our attention: the variability

of the natural law. Thomas states that the natural law may be
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P

addition or deletion.?” Nothing can

block the natural law from being changed by addition, as with, e.2.,

God's intervention into

natural law are only of

The natural law
principles: but
have sald, are ¢

the human law. But deletions from the

a particular type. Says Thomas:

ig altogether uunchangeable in its first
in its secondary principles, which as we

ertain detailed proximate con¢lusions

drawn from the first principles, the natural law is not

changed so that

what it prescribes be not right 1n most

cases. But it may be changed in some particular cases

of rare occurenc
the observance ©

But this account of the
explain why natural law
‘history, at least in its
S Deploige??? lists thr
hig writings, for this v
influence of the passion
reason, of insight, and
conditions, of situation
human passions can blind
natgral law. Second, it
Moreover, human reason 1

ig both an individual an

e, through some specilal cases hi%%ﬁring_
?éuch precepts, as stated above.“

variability of natural law does not fully
has not retained an invariable form in
primary precepts. A French commentator
ee‘explanations Thomas gives, throughout
a:iability.‘ Says Deploige: "First, the
s; second, the unequal‘deVelopment of
of civilization; third, the diversity of
s, and of qircumStances.“256 Clearly,
man to thejrational principles of the
ia also clear that human reason can err.
g alWayé cohing to newinsights.aB6 This

d collective progress of reason. Jacques

Maritain, in illustratration of' this progress, shows how the

conception of slavery h

a5 changed with the progress of the

rational mind. Previously, slavery was condoned by natural law;

today, it 1s condemned by the same principle.258 Third, the natural

Law may vary as it is applied to different situations and conditions.

This contingencyAmayllead one to cite as valid natural law princle

ples those principles which are merely determinationes.
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Conclusions

-.Our survey of medieval natural law theory is now complete.
Thomas' synthetic'natural 1law theory serves as the capéfdne to
a series of ecletic theories of natural law which had already begun
with the union of Stoic and Chrlstlan ideas of law among.the Church
Fathers. Through an adr01t selectlon of the most tenable ‘teachings
of the natural law tradition, Thomas developed a powerful natural
1aw teaching, which, in largely unaltered form, still dominates

contem@orary Catholic jurisprudence.
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Roman Senate, 6)the princidia placita of the early emperors, 7) the
responsa prudentia of the pontiffs and jurists. ALl these were .
equally valid sources of law. o _

157, Gaudemet,"Roman Law, History of," The New Catholic Encyclopédia
{New York: 1967), Vol. 12, p. 592. ,

16"The contributions taken by the compilers from the various
juriconsults were uneven., Most heavily drawn upon were the jurists
of the period of the Severi |192-235] , since they were the closest
in time as well as the most prolix. Ulpian supplied almost a third
of the texts, and his own work was itself largely a compilation from
his predecessors. Paul and Papinian were quoted also, but not as
frequently as Ulplan. More than two-thirds of the texts are taken
from the five jurists of the Law of Citations, Gaius, Pompinius,
Paul, Ulpian, and Modestinus (6137 extracts out of 9142). Scaevola,
Pompinius, Julian, Marcianus, Javolenus, Africanus, and Marcellus
furnished more than one-fourth of the texts (2470) while 27 other.
jurists supplied only 535." Ibid., p. 593. For a complete English
translation of the Corpus Iuris Civilis, cf. The Civil Code, ed.
S.P. Scott (Cincinnati, OH: 19327, Vols. 1-7. '

T?H.J. Wolff, Roman Law (Norman, Okl.: 1951), p. 180..
18gncyclopedia Britannica, 1970 ed., Vol. 15, p. 1056.

i i—

I9Gaudemet, Op. Cite, pe 594,



~81=

2OWolff, op. ¢it., pp. 162-183,

21The Novellas were summarized and abridged in c¢. 555 in a col-
lection of some 124 Novellae entitled the Epitome Juliani, attributed
to a professor at Constantinople called Julian. A second collectlon
of .134 Novellae, of unknown origin and date, was discovered in the
twelfth eentury. Since the collection seemed to contain indisputably
authentic laws, medieval scholars gave it the title Authenticum.
The best collection is that of 168 Nowellae, completed in ¢, 578.
Cf. Ullmenn, Law and Politics in the Middle Ames, pp. 68 ff. for
more detail. - - o -

' 220¢, B,F. Deutsch, "Byzantine Law," The New Catholic Encyclopedia.

(New York: 1967}, Vol. 12, pp. 596-600 for an exhaustive list of these
Novellae.

| 25?. Stein, "Roman Law: Eclipse in the West," The New Catholic
Encyclopedia (New York: 1967), Vol. 12, p. 600. - ‘

_2AH. Thieme, "Leges Romanae Barborum," The New Catholic Encyclo-
pedia (New York: 1967), Vol. 8, p. 615 o o o

22Cited by Stein, 0p. Cite, pe 600.

26Paul Vinbgradoff,,Roman,Law in Medieval Europe, 3d. ed. (Oxford:
271bid., pp. 26-27.

28Stein, Q__Qo cg:'ta H po . 601 .

2991 1mann, Law and Politics in the Middle Ages, P. 72.

Opeansiey, op. &it., pp. 61-63

31Ullmann,_Law apd.PClitigs ig.the Middle Ages, P. 73.

52Charles H. Haskins, The Renaissance of the Twelfth Century
(New York: 1927). N ‘ o )

- 33yinogradoff, cited by R. Feenstra, "Roman Law=-~Revival in the
West," The New Catholic Encyclopedig (New Yorlk: 1967), Vol. 12, p. 602,

56Vinogradoff, 0Ds Cite, D 43

37Feenstra, op. cit., p. 603.

38The‘1nvestiture Conflict arose as a by-product of a controversy
between Peter Damiani and Humbert, two cardinals of Popes ¥icholas IT,
" plexander IT, and Gregory VII. The issue between them was whether or



_82-

: . : U

not a bishop found guiliy of simony could still the ecclesiastical
authority to ordain priests in his diocese. Damiani said he could;
Humbert said he could not. It was plain to both cardinals, however,
that any disciplining of the guilty bishop 1n question had to meet
the approval of the feudal lord who had appointed the bishop to the
diocese in the first place. This practice of lay investiture had
been in vogue in the Catholic Church since he ninth century. The
weak papacy had, at that time, little say over the growing eplsco-
palist tendencies of the Church. With the episcopal movement, all
new churches became the fiefs of the lords on whose lands the churches
were built, The lord appointed the bishop, and the bishop was
answerable to him first of all. Now, the Damiani-Humbert controversy
within the Church itself led quickly to an anti~lay investiture
conflict, which we shall discuss in the text. Cf, Tierney, opeCitas
pp. 33-43 for a number of primary texts outlining this controversye.

: 59H.J; Berman, The Interaction of Law and Rgligion (Nashville:
1974), Pe 7. | | | S .

4041 1mann, Law and Politics in the Middle Ages, Ppe 78-79.

in traditional story concerning the rediscovery of Justinian's
writings falls chronologically. The story reads that the German
emperor Lothaire TI, while carrying on a war in Southern Italy with
Amalfi near Naples, discovered in the booty of fallen Amglfi a manu-
script of the Digest. He gave this manuscript to the people at Pisa,
his allies, who treasured it and studied it extensively. This
manuscript, then called the Pisana, was in 1406 transferred to
Florence and thus called the Elorentina. But this tale accounts
neither for the availability of the Tustinian Code, Iunstitutes,
and Novellae used sO extensively by the Italilan jurisEs, nor does
it explain how the jurists of Lombardy, Ravenna, and Bologna were
citing freely from all parts of the Justinian Corpus already in the .
early eleventh century, a full one nundred years before the Pisana.
~ C¢f. J. Hadley, Introduction to Roman Law (New Haven: 1931}, pp. 32 ff.

keyinogradsff, op. cite, p?. 54*55Q

451hat a later archbishop of Canterbury should be an anti-papalist
may seem rather surprising., Lanfranc, apparently, had already left
Pavia in 1043 to Join William of Normady, himself by no means a
papalist. His toleration of a strong secular government was in=
strumental in William's accepting him for the archbishop of Canter-
bury. ' -

bhyinogradoff, ops gits, P 55

45y 1mann, Law and Politics in the Middle Ages, pp. 95 ff. The
continuous support for the emperors was warmly rewarded by Emperor
Frederick Barbarossa. In the Authentica Habita (1158), the Emperor
gave special privileges to the students of Roman Law: safe conduct
_Enroughout the empire, exemption from taxes and reprisals, and special-”
jurisdiction. ' - o - :

46For an exhaustive list of these collecﬁions! ¢cf. Ibid., PP. 85
Vinogradoff, op. cit., PP. 56 £f.; Feenstra, OD. cits, Pe 603
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bp0r a very fine accdunt of the many law schools that arose
after the twelfth century, c¢f. H. Rashdall, The Universities of Europe
in the Middle Ages(Oxford: 1941), Vol I. ‘ ‘ o

~ "ucanon," The Oxford Dictionary of the Christian Church, ed.
F.L. Cross (London: 1958), p. 227. § i

49Bsyer, "Kanon in the Christian Church," Theological Dictionary
of the New Testament, ed., G, Kittel (Grand Rapids: 1965), Vol. 3%, p. 600C.

0.4, abbo and J.D, Hannon, The Sacred Canons, 2d. ed. (London:
1961), Vol T, pp. Xi~xiii, | | o |

‘ 51@. Lebras, "Canon Law," The Legacy of the Middlé Ages, ed., G.C.
Crump and B.F. .Jacob (Oxford: 1926}, Pp. 322. S

52A. von Harnack, The Constitution and Law of the Church of the
First Two Centuries, trans. F.L. Pgson, ed. #.J.A. Major Iﬁew York:
1910), p. 20; B.S. Easton, "Introduction,! The Apostolic Tradition
of Hippolytus (Cambridge: 1934), pp. 3-5. o

| BBEaSton’ Q_Q. Qitcg Peo 8. .

.54The time of composition of this important document cannot he
firmly established. A.G.Cicognani writes: "Some writers such as
Harnack and Bryennius assign a period between 120 and 160 A.D.jwhile
others (as Minasi) hold for the second half of the Tirst century
for the following reasons: a) the document mentions very ancient
rites, e.g., the communication of the gifts of the Holy Spirit to -
all ithe faithful, which was less frequent at the time when the
first epistle of St. Paul to the Corinthians was writteén, scs 57 A.D.;
the ministry of prophecy, as in the old Law, denoting the first cen-
tury; the simplicity of the rite of baptism, geemingly. without
previous eXorcismSiess; the presidency of an. Apostle over the pres<
bytery; the enumeration of firsti fruits to be given to prophets.and
teachers, Bishops and deacons, and other Jewish observances. b) the
similarity of . the Didache to the Epistle of Barnabas, probably com-
posed at the time of.the emperor Nerva (96-98)ssss' Capon Law, 2d. ed.
trans., J.M, o'Hara and Fs Brennan (Philedalphia: 19355;'pp;'183#4.

J. Quaesten, the contemporary authority on the Didache states that
the Didache was written in parts, or as a whole, between 100+~150.
Quaesten, Patrology (Utrecht: 1950), Vol. I, b« 37 ' :

55The great British church historian P, Schaff has translated
56

Quaesten, op. cite, p. 37.

‘ 575. Quaesten, "Apostolic Constitutions," The New Catholic En-~
cyclopedia (New York: 1967), Vol. I, pb. 689-690, Cf. Translation
by R. H. Connolly, Didiscalia Apostolorum, rev. ed. (Oxford: 1929).

58

Cicognani, gp. cit., p. 185,

59J. Quaesten, "Constitutions, ApOStOlic,h Encyclopedia Britannica,
1970 ed., Vol. 6, pe 407, I have skipped over a late third century
work entitled The Ecclesiastical Canons of the HOLY Apostles, other-
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wise known as the Apostolic Church Order, a work of Egyptian origin.

This constitution consists of thirty canons and, in size and arrange-
ment, very nearly resembles the Didache. I have elected fo omit dis- _
cussion of this work in the text sinceit merely continues the traditior-™
promulgations of the Didache without making appreciable additions

to it. o o ' ,

: 0pr g translation of this text ahd an routline of its importance,
cf. Easton, op. cit., G. Dix, The Treatise on the Apostolic Tradifion,
rev., ed., (London: 1968), ' '

61Easton, Ope Cit., p. 13, There are later apostolic writings
which warrant mention but not exhaustive analysis: 1) the Epitome,
a series of excerpts from the eighth book of the Apostolic Comstitutions.
It ig comprised of five parts. Part A embodies excerpts from Book
8, Chaps., 1-2. Part C from Chap. 32, Part D from Chaps. 33-34, Part
E from Chaps 42-45. Part B includes excerpts from Chaps. 3, 16, 18-
21, 23-28, 30-31, but is largely an adaption of Hippolytus® Apostolic
Tradition. As late as the nineteernth century, scholars held that
the Epitome was the source for the eighth book of the Apostolic Consti-
tutions, but archivists have shown that it was actually written some
fifty years after the latter work., 2) The Testament of our Lord, a
two~part work written some time after 360 A.D., drawing heavily from
the Apostolic Tradition. 3) The Canons of the Apostles, ascribed
to the Synod of Antioch (341). 4) The Canon Law of the Holy Apostles.
5) The Penalties of the Holy Apostles. 6) The Matrimonial impediments
of the Apostles. - - - B o - -

62Dix, gp.‘ait.; P.- xlix,

;63Harnack, op. cit., p. 143.

64F0r a full account of virtuslly every disciplihary canon passed
by the ecumenical councils, c¢f, R. Schroeder, Disciplinary Decrees
of the General Councils (New York: 1937); Cicognani, op. git., pp.
149-791, Tor early papal decretals, c¢f, Cicognani, op. ¢it., Dp.
135-148, - : : - : ' |

65The Nestorian/Monophysite debate raged strongly in the fourth
and fifth centuries. The Nestorians claimed that Christ's humanity, 1.e.,
that he could have infancy. and birth, should be emphasized. The
Monophysites stated that -Christ has but one nature (mono physis),
and it is divine, The Council of Chalcedon decreed that Christ has
two equally significant natures: an human and a divine nature. For
more detail, c¢f. Deansley, gop. cit., chap. 1. ' S

66

Cf.‘Cicqgnani; op.'cit.,.p. 154.-

67Walter Ulimann writes: "Canon law was the one written system
- of law that was created for contemporaries, grew out of the exigencies
of society and was a living dynamic law=-~in this it differed from
its model, the Roman law, which by the time of its codification was
in many respects outdated.'" Law and Politics in the Middle Ages, pp.
12}-!-"‘"50 -

68p.¢

. Mortimer, Western Canon Law (Berkley: 1953), pp..10=13.

F. Schulz, History of Roman Legfal Science (Oxford: 1946),
op. 16 £F., 152, Ullmann, Law and Dolitics in Lhe Middle Ages, b. 121.
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70Dionysius' two works together are called the Dionysia Collection,
Collections of the same period include the Quesnellia Collectio of
France (c. 495-500), the Freising Collection (after 495), the Vaticana
(c. 514-523), tie Sanblasiani (after 525), the Teatina or Collectio
Tngilraml (after 523). Crf. C. Vogel, "Canon Law, History ofw=Rarly
CE%EEH%WEEQQ New Catholic Encyclopedia (New York: 1967), Vol. L,
Pp. 55-36. - o

"1pawson, op. Cites Do L4k

72rhe Hispana was drawn up by the Council of Toledo in 633.

">Ihe influence of Frankish law on the Christian canon law develop-
ment is, of course, but one, though the best, example of the importa-
tion of Germanic law into Christian canon law. Many Germanic law
codes had their effect: the Lex Salica (c. 500), the Lex Ripuari
(sixth to eighth centuries), the Lex Francorum Chamavorum (c. 802),
the Lex Barbara Burgundiorum (end of fifth century), the Lex Alaman-
norum (beginning of seventh century), the Lex Balwarorum {c. 7507,
the lex Frisonum (eighth to ninth centuries), the Lex Saxorum (Bbegin-
ning of the ninth century), the Lex Anglorum (beginning of the :
ninth century), etc, Cf. discussion by Vogel, op. cit., PPe - 36-37;
Mortimer, ap. ¢it., Pp. 19-23. - o

?4Mortimer,'g2._g;§., Ppe. 26=33.

?5Ullmann, Law and Politics in the Middle Ages, D. 127. HEVA.
Feine in Kirckliche Rechtsgeschichte, 4th -ed. (Cologne: 1964), Vol. I
calls the'CafOllngiaﬁ'Peridd”a’”ﬁérmaniCally cast canon law" in which
one sees the "irruption of Germanism into canon law."

?7Mortimer, op. Cikes PR 38=39.

- 7891 1mann, Law and Politics in the Middle Ages, p. 130.
7901cognani, on. gcit., PP. 240=-247 .
8OGregory VII, cited by Tierney, Qn. git., Fp. Ste

~ 8lugpe Dictatus Papae," trans. S.Z. Ebler and J.B. Morrell,
Church and State Throughout the Centuries (London: 1954), ppe 43=bb.

828. Kuttner, Harmon ﬁfom Dissonance: gg‘lnterpxet@tion of
Medieval Canon Law (Latrobe, PA: 1960), Ds 64 - o

BBIpiq., Pe o

 8401005nani, op. cit., pp. 276-277.

1978) 5 Pa 55 7 :
86Cicognani, op. git., p. 280."

850. Gallagher, Canon Law'ahd the Christian Community (Rome:

8?L.E. Boyle, "Canon Law, History.ofw—Classicai Period," The
New Catholic Encyclovedia, Vol. 4, pe L2,
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88 : o
"Cf, Rashdall, op. cit., Vol. I.

89y11mann, Law and Politics in the Middle Ages, p. 140.
9OBoyle, 9p. cite, pe 42,

91For an exhaustive 1ist of these collecticns, cf, Boyle, ©D.
it., pp. 42 £f.; Clcognanl,__g. 01t., pp. 289 ff.

924bbo and Hannon, op. cit., p. Xv state that preceding the
pontificate. of Gregory EX (1 227 ), more than twenty collectlons were
published. . _

93Although Raymond depends 1argely on the post Gratian decretals,
he freely draws from the writings of the fathers Jerome, Augustine,
Isidore, and Bede, from conciliar canons, from decretals of popes
before Innocent IIT, and from‘the many collections of scholars before
Gratlan. -

C3L*Czn.c:o,g;nan3., ‘O 01t., pp. 309310.
95Abbo and Hannon, 0ps gity pe xvii.
'96

Sir Ernst Barker writes: "The orlgln of the ldea of natural

law may be described to an 0ld and indefeasible movement of the human'-

mind (we may trace it already in the Antigone of Sovhocles) which
impels it towards the notion of an eternal and immutable lawe... This
Justice is conceived as being the higher or ultimate law, proceeding
from the nature of the universe~~from the Being of ‘God and the

. reason of man., - It  follows that law--in the sense of the law of

the last resort--is somehow above law-making,.,  Barker, cited by
AP, d'Entreves, Ngtural Law (New York 1951), p. 8,

, 97There are many accurate hlstorles of the idea ofnatural law
available. We have integrated many of these writings in two earlier
papers entitled 'Greek Law and Legal Phllosophy' and 'Roman Law
and Legal Theory'.

98cicero, Republic, tr. C.W. Keyes (Cambridge: Loeb‘Classical
Libfary, 19295, ILI, 20-2k,. | - ot

: 99”To live honorably, to-injure no one, and to glve to everyone
his due." Digest T, 1.10.1.

1Oolbld., I, 1.3.

1OTThe early Apostollc Fathers, however, were hesitant to look
beyord the will of God as the source of law. Ignatius of Antioch,
Clement of Rome, Polycarp of Smyrna, and Barnabas did not utilize
pagan natural law theory in their view of morality. Rather, they
put great emphasis on the words of Christ, and, more importantly,
on the teachings of the apostles. Hence, one can see quite quickly
that the early Christian Church's statement that to obey the teachings
of the Apostles is to be moral had a partial source in the Apostollc ‘
Fathers',repudlatlon of natural Law theory. .

e
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102c¢, 4. Schubert, Augustimus Lex-aesterns-Lehre nach Inhalt
- und Quellen (Munster: 1925L), pp. 5 ff. who argues that Augustine
organizes his three views on order, law, and eternal Reason on
Cicero, Plotinus, and St. Paul. :

1OBAugustine, De Div. Quaes. 73.1. .
'O4pe Lib. Arb. T, 6,15; Enarr. in Ps. 36, Pat. Lat., Vol. 40, p. 90.

1O5Augilstine, cited by M.B. Crowe, The Changing Profile of the
Natural Law (The Hague: 1977), pe 64. CI. Augustine, De Civ. Dei,
X, 1he Cf. E. Osborn, Ethical Patterns in Early Christisan Thought
(Cambridge: 1976), p. 147. T T

106pe iy, Dei, X, 14, cited by F.H. Bterovich, Approaches to
Natural Law: From Plato to Kant (New York: 1972), pe 48. -

19%e Lib., Arb. I, 6.

108pg Tpin, 14. 15, 21.; De Quaes Dive 83, q. 43.2. 1In the
latter source he states: "Natura jus est quod noh opinio genult,
sed quaedam innata vis inseruit, ut religionem, pletatem, gratiam,
vindicationen, observantium, veritatem."

"9 marr. in Ps. 118, 25.4, Bat. Lat. 37. 1574; Ep. 158. 3, 16.
"10000tra Faust. XXII, 27, Pat. Lat. 33. 681l. Augustine's talk

of other parts of the soul may, at first glance, be somewhat confusing
to the reader. It seems to me that the point of the phrase '"the

other parts of the soul which are common to men and animals" Augustine
has abandoned his definition of the soul as simply the higher faculty
of man as opposed to the body. Instead, le has imported an adapted
version of the Aristotelian concept of the soul during the latter's
hajesrpii sl phase. Aristotle had identified the souls of the beings

hé encountered as the principles of individuation. Henece Aristotle
spoke of a vegetative soul in plants, a sensitive soul in animals,

and a2 rational soul in man. Augustine seems to be saying in our
quotation that 'the sensitive! and 'the rational' are two parts!

of the soul. Man's soul has both the rational part and the sensitive
part; the animal soul only the sensitive part.

110¢, footnote 100. The difficulty with such an interpretation,
of course, is that Augustine clearly speaks of the etéernal law as ‘
a thoroughly rational law==the summa rabtig. The question is, how
do beings, excepting rational men, become aware of and operate in
accordance with the rational eternal law, when they themselves have
no rational functionality. - Perhaps the best answer to this query
lies in our being aware that Augustine cloaks Yahweh in Stoic garb,
1.6, he makes God seem fully rational. Hence when we cognicize
an eternal law in the cosmos, whch emanates from Ged, we, as ratlonal
creature view it as logically-attuned or rational. It does not neces-
sarily follow that such a rational "law requires rational functionality
to be apprehended.

. 112R.A. Markus writes: "The deliverance of consclence Or reason
as manifested in moral judgement is thus no less and no more than
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the human rind's illumination by the eternal law, or its partici-
pation in it; Augustine‘describes conscience as 'an interior law
written in the heart itself'.... He refers to this law inscribed in
man's heart or known to him by reason as 'natural'. He can thus .
speak of law (eternal or natural), reason, and order interchange=-
ably when discussing the ordering of human action to bring about
its virtuous disposition. "St. Augustine," Encyclopediz of Philo-
sophy, ed. B. Edwards (New York: 1967), Vol. 1, p. 203,

115Cf. Footnote 107 abbve.

‘ 11L"Ulpj'_a:a: "Jus autem naturale est aut civile aut géntium;"
Digest I, 1. 2. ‘

115Isidoré, Et?mologies; V. 4, cited by Carlyle and Carlyle,
QEJ_Cit.’ v01¢ Ij PQ‘TOS-' ‘ ’ . - : o

1161pid., V. 6.

1177p4d.,V. 5. Cf. Gaius, Institutes, I. 1. Cf. Cafiyle and Car-
lyle, on. __Cit-: p. 109, fone 4o S B . S

11SCrowe,-gQ. cit., pp. 68-~71. Crowe states that a number of
twelfth century jurists falsely attributed to Isidore Ulplan's
definition of natural law as that universally recognized by men
and animals, ' ' -

4 1J91bid., pv.?uo

 1205.cretum, Dist. I, 1,.cited by E. Lewis, Medieval Political -

Ideag (London: 1954)?_V@lume I, pe 32. - | S
'121Decretum, ﬁist. I, 7. o | _ ;' 7

1220, in Ep, ad Rom, 3, 20, cited by Garlyle and Carlyle,

123 owe, @p. ity Pe B1a. .
| ‘TagDegretﬁm, Dist. Vi, 3f'

: }ZBD. Composta, "IL diritto natuurle in Graziano," Studia -
Gratigni, Vol. 2, p.-188.  Cf. R. Weigand, Die Natuurrechtslehre-
der Legiaten und Dekretisten von Iinerius bis Accursius. und von
Gratian bis Johannes Teutonlcus (¥unich: 1967), p. 134; B. Tlerney,
Tatur id est Deus: A Case Study of Jursitic Pantheism," Journal
of the History of Ideas, 24 (1963), p. 311.

1260roWe,' 0p. .¢it., p. 85. Crowe cites this in response to
Ullmann's claim that Gratian's two definitions arose out of an
identification of the Chzistian God with the Stoic God, viz. 'natura
id est Deus'. Cf. Ullmann, Medieval Papalism, p. 40 - :

_ 126Dec:ret , Dist. 8, cited by S. Chodorou, Christian Political
Theory and Church Politics in the Mid-Twelfth Century (Los Angles:
1972}, p. 107, ' '
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128y . Reade, "Political Theory to c. 1300," Cambridse Medieval
History, ed. J.B. Bury (Cambridge: 1936), p. 619. '

12‘9U1.]‘,n’1'a1r11r1, MedieVal Papalism, p. 42
15OCarlyle and Carlyle, op. cite., Vol. II, p. 196,

1311 am heavily dependent upon Crowe, 9p. git., for the next
sections of the glossators and the decretists. Crowe, in turn,
is heavily dependent on R. Weigand, op. git., for his analysis.

T32Crowe, op. cit., p. 87.

153100, cit.
1541pid., p. 90.

735100. cit.; Welgand, Qp. cite, Pe 33,
136

Crowe, op. cit., p. 9L«

137306, cit.

%100, cit.

139ariyle and Carlyle, op. cit., Vol. II, p. 30.
1401 0¢. cit. |

Pove Foa-t i

1416 ,01y1le and Carlyle claim that the glossators shared no
common view of natural law as opposed to the canonists who did hold
to a common understanding of natural law. cf. Ibid., ps 31. Crowe
contends that in actuality the glossators were in agreement and
the canonists in disagreement over the understanding of natural law.

Lt

1427p1d., p. 178.

43¢ rove, op. git., p. 95.
4 1pia., p. 96.

T45p1d., e 97,

6] cuis, op. cit., e 38
"/1pid., p. 39

148pe gacramentis, I, 2.

149Lewis,‘gg. gite, Pe 38

150capiyle and Carlyle, op. Cit., Vol. II, p. 1Ok,
151Crowe, oD. cit., p. 98.

"9210c. git.
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1551pid., p. 99 £f.

1951114, p. 100,

15§lbig-, p. 99.

1561pid., p. 100,

157Weigand, op. cit., pp. 159-60,
. 1580rowe, op. git., pe 107, |

159loc. cit.

1607444, p. 102,
101 1pid., p. 104,

16215c, cit.

1631bid., p. 105.
16k1hid., p. 106,

1661144, , p. 107,

1711419, , p. 108.

17aloc_o cit.

"731bid., p. 109
1700, cit.

175)0¢. cit,

"701pid., pp. 113-114.
1771212.; ?. 114,

178petrus Lombardus, Liber Sententiarum; iii, D. 37.

' ]79Crowe, 0De Cite; Ps 116

18OG H. Gerould, "Medieval Conceptions of Natural Law," Unlver51tx
f Notre Dame Naturgl Law Institute Proceedings, ed. A.L. Scanlon
(1 tre Dame 1949 Vol. II’ Pe ?9.
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1815, Lottin, Le Droit Haturel chez Saint Thomas, 2d. ed.
(Paris: 1931), pp. 3=35. .

182Lewis, Ope Cite, pPpe 9=10.°
]830rowe, 0. Cite, p. 116,
"8h4Gerald, op. cite, p. 80.
185Lewis, QDe Ciltes; Pe 9e
186Cro‘w_e, gg,'ggg., Pa i16.
187106, cit. |

180100, cit.

"891einrich Rommen, The Natural Law: A Study in Legal and Social

—

History and Philosophy, trans. P. Havley (London: 1947); p. L3.

1900rowe, op. git., p. 118,
"1, git. -
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