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On January 28-30, 1994, a group of international human rights
experts gathered at the De Burght Conference1 at Berkenrode,

IJHeemstede, the Netherlands to assess the state of religious liberty
the Russian Soviet Federative Socialist Republic (RSFSR or

pj,"Russia"). The Conference was convened by Dr. Yuri Rozenbaum
I* of the Institute of State and Law in Moscow and Mr. Ernst van
||Eeghen of the Foundation "De Burght" for the Rights of Minori-
Ities in Heemstede.

-ip'-
|i ; The conference participants reviewed the remarkable develop-

* Professor of Law, J. Reuben Clark Law School, Brigham Young University; Secretary,
I American Society of Comparative Law; Board Member, International Academy for Freedom
f of Religion and Belief. A.B. Harvard College (1972); J.D. Harvard Law School (1975).

** President, Law and Liberty Trust, Annandale, VA; Owner, International Law
SGroup; P.O., Annandale, VA. B.A. Duke (1967); M.A. Yale (1970); J.D. Columbia Law
| School (1977).

*** Member of the State Council of the Netherlands; Chairman of the Netherlands
I; Institute of Human Rights; Vice-Chairman of the Netherlands Helsinki Committee. LL.M.
|Utrecht University (1966); Ph.D. Leyden University (1976).

*•>•»»»» Jonas Robitscher Professor of Law and Director of Law and Religion Program,
|Emory University. B.A. Calvin College (1982); J.D. Harvard Law School (1985).
£ We would like to express our appreciation to Harold J. Berman, Vladimir Lysenko, and M.
f; Christian Green for their valuable advice and assistance in the preparation of this article.

' ' The De Burght Conference was originally organized by Mr. Ernest van Ecghen, a
| prominent Dutch businessman and former chairman of the Finance Committee of the
EWorld Council of Churches, and Dr. Landrum Boiling, Senior Fellow of the Center for In-
international Policy in Washington, D.C., Senior Advisor to the Conflict Management Group
i'ln Cambridge, Massachusetts, and a prominent American educator, philanthropist, and dip-
i|lomat without portfolio. Over the past decade, the De Burght Conference has held a series
|-of high-level conferences designed to address significant issues of religious liberty and mill-
[ tary security. Among other things, the group played an influential role in helping to arrange
; release of religious prisoners of conscience in Russia in the late 1980s, provided critical sup-
'•: port and endorsement for the 1990 USSR law on freedom of conscience, and provided ad-
. vice on the division of military assets between the Ukraine and Russia over the past year.
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ment of the RSFSR Law on Freedom of Conscience and Religion,
passed by the Supreme Soviet of Russia on October 25,1990 (the
"1990 Law"). The group then analyzed in detail the sharp curtail-
ment of the 1990 Law in various recent amendments, most notably
the Introduction of Amendments and Supplements to the RSFSR
Law on Freedom of Conscience and Religion, passed by the Su-
preme Soviet on August 27,1993, but not signed by President Bo-
ris Yeltsin prior to the dissolution of the Supreme Soviet on Sep-
tember 21, 1993 (the "August 27 Amendment"). The August 27
Amendment remains a matter of serious concern, because Presi-
dent Yeltsin's dissolution decree provided that certain legislation
(including this Amendment) would be held in abeyance and con-
sidered by the new parliament after the December elections.

It is the considered opinion of the De Burght Conference partici-
pants, as well as of the numerous other experts who have since
reviewed a draft of this Report,2 that the August 27 Amendment
constitutes both a significant reduction of the religious liberty
rights guaranteed by the 1990 Law and a grave affront to funda-
mental and widely recognized principles of human rights laws that
are vital to the healthy development of a democratic society. This
is not the time in Russia's history to revert to oppressive patterns
of the past.

The most serious infraction of the August 27 Amendment con-
cerns various restrictions and regulations of "foreign" and "non-
traditional" religious organizations. Moreover, the law weakens
guarantees that all believers and religious communities will be
treated equally. It guarantees fundamental human rights protec-
tion only to citizens. It expands opportunities for inappropriate
state regulation of religious affairs. It appears to single out the
Russian Orthodox Church for special privileges and protections
that go beyond legitimate recognition of its unique role in Russian
history, culture, and society.

In general, the August 27 Amendment: (1) violates the letter and
the spirit of Russian obligations under applicable international
treaties and other internationally recognized norms of religious lib-

3 See Appendix B.
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erty and human rights; (2) conflicts with the norms of the Consti-
tution of the Russian Federation approved on December 12,1993;
and (3) contains many ambiguous, vague, and contradictory provi-
sions and is legally flawed in many respects.

While the August 27 Amendment does not totally dismantle the
regime of religious freedom established by the 1990 Law, the
changes reflect a clear effort to utilize the levers of state power to
discriminate against noncitizens, to increase state control of reli-
gious organizations, and to restrict access of Russian citizens to re-
ligious orientations other than those already dominant in Russian
society. They clearly disadvantage those who belong to religious
communities with foreign ties. In the last analysis, they constitute
an entering wedge that ultimately jeopardizes the religious liberty

. of all inhabitants of the Russian Federation, including that of the
Russian Orthodox Church and its members. The August 27
Amendment cannot be squared with fundamental international
and constitutional principles of equal treatment and religious free-
dom. Whatever genuine problems the legislation may be attempt-
ing to address, the actual provisions are inexcusably overbroad and
intrusive in religious affairs and should be opposed by everyone
committed to the highest principles of human rights and religious
liberty.

This Report weighs the August 27 Amendment against the Rus-
sian Constitution and applicable international law, as more partic-
ularly described below. Part I of this Report recounts the recent
history of religious liberty law in Russia. Part II rehearses the reli-
gious rights provisions of applicable international instruments and
of the new Russian Constitution. Part III provides a topical and
article-by-article commentary on the August 27 Amendment in
light of these international and constitutional instruments.3

I. BACKGROUND

A brief summary of the recent history of religious liberty in Rus-
sia will help to place the August 27 Amendment in context.

' Given the nature and purpose of this Report, the analysis given herein is perforce
brief, and citations to the relevant scholarly literature are kept to a minimum.
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On October 9,1990, the former Union of Soviet Socialist Repub-
lics (USSR) adopted a Law on Freedom of Conscience and Reli-
gious Organizations ("USSR Law").4 At the time of its adoption
(which was prior to the dissolution of the USSR), this legislation
constituted major progress in the field of religious liberty within
the USSR, although it was not without flaws.8 On October 25,
1990, the Supreme Soviet of Russia passed the Law of the Russian
Soviet Federative Socialist Republic on Freedom of Religion (the
"1990 Law"). Although adopted at a time when Russia was still a
subordinate republic within the USSR, this law has been charac-
terized as "one of the more progressive and democratic laws of the
Russian Federation."8 Its enactment was preceded by wide discus-
sion of the draft legislation in the mass media and has contributed
in significant ways to the religious liberation of Russian society.7

In January, 1992, the USSR and its laws were dissolved, and the
1990 Law became effective in Russia. By the fall of 1992, however,
the religious liberty provisions established by the 1990 Law came
under increasing attack. On November 10,1992, the first proposals
for amendments and additions to the law were presented to the
Presidium of the Supreme Soviet of post-coup Russia (the "1992
Draft").8 These proposals evoked sharp criticism over the next sev-
eral weeks.

On December 25, 1992, the Supreme Soviet's Committee on
Freedom of Conscience, Religion, Mercy and Charity (the "Com-
mittee on Freedom of Conscience") held an open meeting with the
heads and representatives of religious denominations. While only

4 PRAVDA, 9 October 1990. An English translation of the law appears in 33 J. OP CHURCH
& STATE 191-201 (1991).

• See, e.g., the recommendations of Harold J. Herman, et al., Draft USSR Law on Free-
dom of Conscience With Commentary, 3 HAIW. HUMAN RIGHTS J. 137 (1990), which were, in
part, incorporated into the final version of the legislation.

• Anatoly Pchslintsev, Press Conference by Rfussian] Federation] Protestant Reli-
gious Representatives (Official Kremlin International News Broadcast, July 22,1993) [here-
inafter Protestant Press Conference].

' Id.
• Vyacheaalv Polosin, Press Conference of Vyacheslav Polosin, Chairman of the Su-

preme Soviet Committee on Freedom of Conscience and Religion (Russian American Press
and Information Center, Official Kremlin International News Broadcast, July 19, 1993)
thereinafter Polosin Press Conference].
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forty of the two hundred denominations registered with the De-
partment of Justice attended, most major denominations were rep-
resented.9 At that time, it was proposed that a working group be
established to revise the law. Mr. Sebentsov, a former union dep-
uty who had headed a similar working group that helped develop
the USSR Law, was asked to head this new working group. Father'
Vyacheslav S. Polosin, a Russian Orthodox Priest who chaired the
Committee on Freedom of Conscience and was a primary architect
of the changes that emerged in the summer of 1993, described the
activities of this working group as follows: "In this group there
were all in all five lawyers. Sebentsov himself could be called an
expert on religion. And from the very beginning there were five
representatives of confessions who were personally invited but
other people attended too with varying degree Is] of regularity. The
group had worked from January to May, that is about five months,
weekly and in some cases two and three times a week. It worked
for two, three, and four hours discussing the various amend-
ments."10 Elsewhere, Father Polosin has indicated that the reli-
gious groups represented on the Committee on Religious Freedom
included the Russian Orthodox Church, Muslims, Catholics, Bap-
tists, and Seventh Day Adventists.11 Polosin has acknowledged,
however, that, other than a Baptist representative, no Protestant
representatives attended the working group meetings on a regular
basis.12 Polosin has claimed that others were invited but did not
attend because of lack of interest.13 In his words, they "must have
found it boring to take part in this process and they just quit of
their own free will."14 In sharp contrast, Protestants, including a
leader of the Seventh Day Adventists, maintained they never re-
ceived notice of the meetings, and that the draft was prepared by a
handful of people without any substantial public discussion of the
issues.15

id.
See comments by Polosin in Protestant Press Conference, supra note 6.
Polosin Press Conference, supra note 8.
Id.
Id.
Id.
See, e.g., Protestant Press Conference, supra note 6 (comments of Anatoly Pchelint-

sev and Mikhail Kulako).
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On February 10, 1993, Father Polosin invited the International
Academy for Freedom of Religion and Belief to co-sponsor a sym-
posium on problems related to freedom of conscience and religion
with the Expert and Consultative Council of the Supreme Soviet's
Committee on Freedom of Conscience (the "Expert and Consulta-
tive Council")- The International Academy is a nonsectarian or-
ganization of leading experts on religious liberty from various parts
of the world. A major motivation for the conference was interna-
tional concern with various human rights and other problems with
the 1992 Draft.18 *

The symposium was held in Moscow from March 21-23, 1993.
Because of the constitutional confrontation between President Bo-
ris Yeltsin and the Supreme Soviet occurring at the time, Father
Polosin himself was not able to attend the symposium sessions.
Most of the members of the Expert and Consultative Council did
attend, however, as did experts from Europe and the United States
and representatives from various Russian denominations and from
various governmental bodies dealing with reh'gious issues. Sympo-
sium participants criticized the 1992 Draft sharply, particularly
those provisions that mandated restrictive treatment of foreign re-
ligious believers and groups. During the final afternoon of the sym-
posium, Dr. Yuri Rozenbaum, head of the Expert and Consultative
Council, indicated that the 1992 Draft could not survive such
sharp criticism. He left the impression that the Russian Parlia-
ment accordingly would reject the 1992 Draft and that the restric-
tions of religious liberty of the type it made possible would have no
future in Russia. The concluding resolution of the symposium pro-
vided, among other things, as follows:

Inasmuch as national legislation does not always correspond
to international human rights, efforts should be made to bring
national legislation and practice into accord with the ideals
articulated in international human rights documents.
The Conference recommends that scholars and others be en-
couraged to study the compliance with international religious
norms in all countries, as well as problems and comparative

" For further discussion see James E. Wood, Jr., The Battle Over Religious Freedom
in Russia, 35 J. OP CHURCH & STATE 491 (1893).
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solutions hi the area of religious liberty.

The Conference further encourages all religions and their ad-
herents to work together in a spirit of cooperation and mutual
respect to foster religious liberty on the basis of mutual
equality."

Unfortunately, not only the results of the foregoing symposium
but, more generally, the recommendations of the Expert and Con-
sultative Council were largely ignored in ongoing work on draft leg-

| islation respecting religious liberty. The revision was prepared
hastily, and in secret, with no opportunity for informed or consid-
ered commentary by interested parties or for reasoned compro-
mise. In an interview published in Nezavisimaya Gazeta, Dr.
Rozenbaum reported that, even though his Expert and Consulta-
tive Council had a statutory mandate to provide recommendations
on legislation affecting religion, the Council "was not invited to
contribute to work on the draft law and was not given it for expert
analysis."18 Had the advice been sought, it seems clear that
Polosin's Committee would not have recommended the restrictive
approach to religious liberty that was ultimately taken. In the
same interview, Dr. Rozenbaum questioned the need to revise the
1990 Russian Law, noting that "this law has passed an interna-
tional expert examination" and that the "law proved to be an act
of historical importance" and that "[i]ts significance and results
can hardly be exaggerated because it has drastically transformed
the life in this country."19 With respect to the changes that ulti-
mately emerged, Dr. Rozenbaum commented as follows: "Against
the background of Russia's attempts to enter the community of
civilized states it looks like a medieval anachronism, something
like the government's fight against heresy."20

During April, 1993, a delegation of religious leaders met with
President Yeltsin complaining of the "illegal activity of foreign

" The full text of the concluding resolution is reprinted in id. at 495-96.
" Freedom of Conscience in Russia: Amendments and Additions: Comments by Yuri

Rosenbaum of the State and Law Institute, Nezasivimaya Gazeta (Official Kremlin Inter-
national News Broadcast, July 23, 1993).

"Id.
*> Id.
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churches and preachers."*1 The exact nature of the alleged illegal
activity is not clear, but it is clear that various kinds of propaga-
tion of religious beliefs in Russia had struck cultural nerves. The
Russians complained of being bombarded with both "evangelizing"
and "proselytizing" efforts from the West.22 Many Protestant
Christian groups in particular were accused of inundating the Rus-
sian media with national television programs, staging widely-ad-
vertised revivals and crusades, and engaging widespread book dis-
tribution, pamphleteering, and many similar means of spreading
their messages. Russian church leaders were troubled by the mag-
nitude of money being spent on such activities and the inability of
the financially-strapped Russian Orthodox Church and other local
institutions to compete. Russian political officials complained of
the practical pressures posed by new religious groups. Small city
offices faced requests for property sites from hundreds of religious
groups at a time. Many communities complained of the disruption
of family life and the infringement of parental rights purportedly
caused by conduct of smaller, lesser known groups, such as the
Unification Church, the Hare Krishnas, and the Family. Others ex-
pressed concern about fraudulent groups masquerading as religions
and about the rise of religious terrorist groups mobilizing within
certain Islamic communities. In the view of many leaders, the 1990
Law on religious liberty threatened the unity of Russian society,
the special place of the Russian Orthodox Church in Russian cul-
ture, and invited all manner of religious bribery, coercion, fraud,
and even outright religious anarchy.

Russia was, indeed, being subjected to a bewildering array of
new ideas and influences, religious and nonreligious, as this for-
merly closed society opened its doors to the rest of the world. The
pace and direction of political, economic, and social change were

" David Filipov, Yeltsin Set to Enact New Churches Law, Moscow TIMES, July 16,
1993, at 5.

" It Is worth noting that in discussion of these issues at the International level, a dis-
tinction has emerged between (1) "proselytizing," which is taken to refer to coercive and
manipulative efforts to attract adherents through use of economic incentives or other inap-
propriate means; and (2) "evangelizing," which merely involves communicating the spiritual
message of a given religious group. The Russian religious leaders apparently complained
against both such activities by foreign religious groups.
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disturbing to many, and the new. extremes of affluence and poverty
helped to produce rampant materialism, crime, and despair. Some
religious groups certainly contributed to this pathos. The vast ma-
jority of new religious groups, however, foreign and domestic, pro-
ceeded with the best of motives and provided not only new reli-
gious perspectives, but also vital trained workers, and various
forms of humanitarian, material, educational, and financial aid.

Following traditional patterns, religious leaders of the Russian
Orthodox Church (as well as the Islamic faith) turned to the state
for support and protection against this "invasion" of foreign faiths
and peoples. By June, 1993, His Holiness Patriarch Aleksii II and
Father Polosin, who both had seemed quite open to religious toler-
ation in the past, were actively supporting an amendment to cur-
tail the 1990 Law, namely, the Law of the Russian Federation on
Changes and Additions to the RSFSR Law on "Freedom of Reli-
gion" (the "1993 Amended Law"). The Council of Nationalities,
passed this 1993 Amended Law on its first reading on June 23,
1993.23 The Supreme Soviet passed it on its first reading on July
14, 1993.M During the July 14 reading, the Patriarch distributed a
letter to all the members of the Supreme Soviet urging them to
support the legislation.25 Russian sources indicate that the Patri-

" British Broadcasting Corporation, Draft Law Banning Foreign Religious Organiza-
tions Approved (Summary of World Broadcasts, June 29,1993). According to the BBC re-
port, the first reading version of the draft law banned the "independent work of foreign
religious organizations, their missions and individual religious leaders who have no Russian
citizenship." Further, the ban extended "to the publication of religious literature and com-
mercial and advertising activities." The references to "independent work of foreign religious
organizations" was altered before the draft was approved in its second reading on July 14,
1993.

" David Filipov & Pyotr Zhuravlyov, Parliament Puts Limits on Foreign Churches,
Moscow TIMES, July 15,1993, at 1.

" Id. at 1; The Supreme Soviet of the Russian Federation Solved the Problem of
Procitilination [sicj: The Russian Orthodox Church is Permitted to Change a Law of the
Russian Federation, INDEPENDENT NEWSPAPER (Moscow, July 16,1993, #131 (155)). The Pa-
triarch's letter reads in pertinent part:

[0]n behalf of the Russian Orthodox Church, to which the majority of Russian
believers belong, I testify that the proposed amendments and additions corre-
spond to desires and needs of Orthodox clergy and church people.... [The Patri-
arch understands] the intention of the authors of the draft law to put in order the
activities of foreign religious organizations... [because] while strongly calling for
the safeguarding of the spiritual freedom of each Russian citizen, for the right of
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arch met with President Yeltsin personally the weekend after ini-
tial passage of the 1993 Amended Law to urge the President to
sign it.

President Yeltsin did not sign the 1993 Amended Law, but, in-
stead, returned the measure to the Supreme Soviet with requests
for revisions.28 In a strong letter of August 4, 1993,27 addressed to
the Chairman of the Supreme Soviet, Mr. Khasbulatov, Yeltsin in-
dicated that he shared the "concern for the spiritual state of Rus-
sian society and . . . ^the] importance of [the] Russian religious
confession for the spiritual renewal of Russia." "However," Yeltsin
continued, "the proposed Amendments to the Law, on some
points, contradict the present Russian Constitution and interna-
tional legal agreements, and. the Law has some internal contradic-
tions." Yeltsin noted that several articles compromised the "equal
right of individuals to enjoy freedom of conscience and religion in
the territory of Russia, regardless of their possession of Russian
citizenship." He noted the inconsistency between guarantees of
separation of church and state and freedom of conscience, on the
one hand, and the requirement of state accreditation of religious
organizations, and various other forms of state regulations of reli-
gious organizations, on the other. He criticized sharply a number of
articles that singled out non-Russian Orthodox religious believers
and groups for special restrictions and prohibitions. In response to
President Yeltsin, the Supreme Soviet drafted additional revisions
of the 1990 Law. A number of interim drafts of this amended legis-
lation were debated. The Supreme Soviet passed a final version on
August 27, 1993. The August 27 Amendment was an improvement

every person to choose religion and views and also to change his or her choice, we,
being Orthodox Christians, believe that this choice should not be imposed from
the outside, especially when they use the difficult living conditions of our people
and rough pressure on personality thus depriving people of the freedom given by
God.7d.

The Patriarch also approved "a 12 month consideration period for accrediting nontradi-
tional religious associations which would allow the making of a 'well-weighed approach' to
them." Id.

" Gustav Spohn, Missionary Law Rejected by Yeltsin, CHI.TBIB., Aug. 6, 1993, at 7
(North Sports Final Edition).

" A copy of President Yeltsin's letter is on file with the Emory International Law
Review.
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over the 1993 Amended Law, but a number of President Yeltsin's
specific criticisms were not met. Moreover, the Supreme Soviet
made changes to various other provisions of the 1993 Amended
Law besides those noted by President Yeltsin, thereby providing
the President with technical grounds to forgo signing the legisla-
tion. On September 10, 1993, President Yeltsin declared that he
would not sign the August 27 Amendment, and he returned the
law to the Supreme Soviet for further revisions, consistent with his
August 4 instructions.

On September 21,1993, President Yeltsin dissolved the Supreme
Soviet, in his by-now famous decree. There are indications that
during the final days in the White House, the Supreme Soviet had
its presidential designate, Aleksandr Rutskoi, sign the August 27
Amendment, or possibly a further revised version thereof. In light
of the events that followed, however, such action has turned out to
be a nullity.

The August 27 Amendment, however, is not a dead letter. First,
political and religious pressures within Russia make it almost inev-
itable that some legislation along these lines will be proposed
before the end of 1994. Second, the decree with which Yeltsin dis-
solved the Parliament contains instructions to the new Parliament
(now elected) to examine draft laws that had been considered by
the dissolved Parliament. This decree entitles the new Parliament
(the State Duma) to include in its agenda the examination of the
August 27 Amendment. The August 27 Amendment, therefore,
must still be taken seriously.

II. APPLICABLE INTERNATIONAL AND CONSTITUTIONAL RELIGIOUS
LIBERTY NORMS

The August 27 Amendment is an affront to the fundamental
human rights of freedom of religion, freedom of expression, and
equal treatment before the law guaranteed by the international
human rights instruments that bind Russia. The August 27
Amendment, while softening some of the most problematic provi-
sions of earlier laws (such as the outright ban on foreign proselytiz-
ing), has still substantially weakened the religious liberty protec-
tions of the 1990 Law. Some of its provisions are ambiguous or

 Electronic copy available at: https://ssrn.com/abstract=1863583 
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vague, thereby inviting abuse of discretion on the part of govern-
ment officials administering the law. Other provisions afford the
Ministry of Justice, the police, and local officials wide authority to
govern religious exercise in ways that invite impermissible burdens
on the rights of freedom of religion and expression. Still other pro-
visions single out foreign religious believers and groups for special
regulation and treatment in a manner inconsistent with the guar-
antee of equality before the law. These problems constitute clear
violations of fundamental human rights and cast a significant
shadow on the Russian Federation's efforts to achieve a genuinely
democratic society that affords full religious liberty and freedom of
expression to all people.

A number of international legal instruments provide guidance on
the meaning and measure of religious liberty for religious individu-
als and groups. Four international instruments, in particular, pro-
vide helpful guidance: (1) the International Covenant on Civil and
Political Rights (1966) (ICCPR or "Covenant");28 (2) the European
Convention for the Protection of Human Rights and Fundamental
Freedoms (1950) and case law that it has generated (the "Euro-
pean Convention");29 (3) The U.N. Declaration on the Elimination
of All Forms of Intolerance and of Discrimination Based on Reli-
gion or Belief (1981) (the "1981 Declaration");80 and (4) the Con-
cluding Document of the Vienna Follow-Up Meeting of Represent-
atives of the Participating States of the Conference on Security
and Cooperation in Europe that was promulgated in 1989 (the "Vi-
enna Concluding Document").31 A number of these international

" International Covenant on Civil and Political Rights, G.A. Res. 2200A, U.N. GAOR,
21st Sess., Supp, No. 16, U.N. Doc. A/6318 (1966), 999 U.N.T.S. 171 (1976) [hereinafter
ICCPR].

" [European] Convention for the Protection of Human Rights.and Fundamental Free-
doms, Nov. 4, 1950, 213 U.N.T.S. 222 (entered into force September 3, 1953), as amended
by Protocol Nos. 3 & 5 [hereinafter European Convention].

'" Declaration on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief, adopted 18 Jan. 1982, G.A. Res, 55, 36 U.N. GAOR Supp. (No.
51), U.N. Doc. A/RES/36/65 (1982) [hereinafter 1981 Declaration].

" Concluding Document of the Vienna Meeting 1986 of Representatives of the Partici-
pating States of the Conference on Security and Cooperation in Europe, Held on the Basis
of the Provisions of the Final Act Relating to the Follow-Up to the Conference, Jan, 17,
1989, 28 I.L.M 527 [hereinafter Vienna Concluding Document}.
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religious liberty and human rights norms have been incorporated
into the Russian Constitution, adopted December 13,1993, as well
as into preexisting instruments adopted by the Russian Parliament
and the Supreme Soviet of the USSR.

The religious liberty provisions set out in all of these instru-
ments stand in stark contrast to many of those in the August 27
Amendment.

A. The Universal Declaration and the International Covenant
on Civil and Political Rights

The right to freedom of religion is set forth in Article 18 of the
1948 Universal Declaration of Human Rights and elaborated in the
Covenant, to which Russia is a party.32 Article 18 of the Covenant
provides:

1. Everyone shall have the right to freedom of thought, con-
science and religion. This right shall include freedom to have
or to adopt a religion or belief of his choice, and freedom,
either individually or in community with others and in public
or private, to manifest his religion or belief, observance, prac-
tice, and teaching.
2. No one shall be subject to conversion which would impair
his freedom to have or to adopt a religion or belief of his
choice.
3. Freedom to manifest one's religion or beliefs may be sub-
ject only to such limitations as are prescribed by law and are
necessary to protect public safety, order, health, or morals or
the fundamental rights and freedoms of others.
4. The States Parties to the present Covenant undertake to
have respect for the liberty of parents and, when applicable,
legal guardians, to ensure the religious and moral education of
their children in conformity their own convictions.

Article 19 guarantees the important complementary freedom of
expression:

M The USSR ratified the Covenant on October 16, 1973, See CENTRE FOB HUMAN
RIGHTS: STATUS OF INTERNATIONAL INSTRUMENTS 27 (1987).
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1. Everyone shall have the right to hold opinions without
interference.

2. Everyone shall have the right to freedom of expression;
this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, ei-
ther orally, in writing or in print, in the form of art, or
through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of
this article carries with it special duties and responsibilities.
It may therefore be subject to certain restrictions, but these
shall only be such as provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order
(orde publice), or of public health or morals.

Article 18 distinguishes between, on the one hand, the right to
freedom of religion, and, on the other hand, the freedom to mani-
fest one's religion. The right to freedom of religion, including the
freedom to have, alter, or adopt a religion of one's choice, is an
absolute right from which no derogation may be made and which
may not be restricted. Legislative drafters often fail to notice this
important constraint on permissible state restrictions of religious
liberty, mistakenly assuming that permissible limitations on mani-
festations of religion may be extended to the core domain of free-
dom of conscience and belief. Moreover, state authority with re-
spect to manifestations of religion is sharply curtailed. Article 18
insists that the freedom to manifest one's religion—individually or
collectively, publicly or privately—may be subject only to such
limitations as are prescribed by law and are necessary to protect
public safety, order, health, or morals or the fundamental rights
and freedoms of others. The latter provision is an exhaustive list of
the grounds allowed to limit the manifestation of religion; the do-
mestic legislature may not limit the manifestation of religion on
any other grounds. Moreover, the requirement of necessity implies
that any such limitation on the manifestation of religion must be
proportionate to its aim to protect any of the listed interests; such
limitation must not be applied in a manner that would vitiate the
rights guaranteed in Article 18. Finally, the power to limit the
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manifestation of religion may not be used for purposes other than
those for which that power has been given.33 Limitations that have
as their purpose the protection of morals must be based on princi-
ples not deriving exclusively from a single tradition.3*

Articles 2 and 26 of the Covenant require equal treatment of all
persons before the law and prohibit discrimination based, among
other things, on religion. According to international case law, une-
qual treatment of equal cases is allowed only if that treatment
serves an objective and reasonable purpose and the inequality is
proportionate to that purpose.38

The Human Rights Committee, established under the Covenant,
has made it explicit in its General Comment No. 22(48) concerning
Article 18 that:

The terms belief and religion are to be broadly construed. Ar-
ticle 18 is not limited in its application to traditional religions
or to religions and beliefs with institutional characteristics or
practices analogous to those of traditional religions. The
Committee therefore views with concern any tendency to dis-
criminate against any religion or belief for any reasons, in-
cluding the fact that they are newly established, or represent
religious minorities that may be the subject of hostility by a
predominant religious community.39

This part of the General Comment puts the opposition by Presi-
dent Yeltsin against some of the amendments, on the one hand,
and the appeal to the Supreme Soviet by His Holiness Patriarch
Aleksii II, on the other hand, in the right perspective. If it is true,
as His Holiness states, that "the authors of the Bill want to bring
order to the activity of the representatives of foreign religious or-
ganizations in Russia," then there is a manifest tension between
that purpose and the rationale of Article 18 of the Covenant as

M See also ICCPR, supra note 28, at art. 4(3).
M See Human Rights Committee, General Comment No. 22(48) concerning Article 18

(CCPR/C/21/Rev.l/Add. 4, 27 September 1993) [hereinafter Human Eights Committee,
General Comment No. 22(48)].

" See, e.g., the view of the Human Rights Committee in Case 172/1984, Brooks v. The
Netherlands, Annual Report 1987, at 139.

M See Human Rights Committee, General Comment No. 22(48), supra note 34.
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well as with the prohibition of unequal treatment laid down in Ar-
ticles 2 and 26 of the Covenant.

In its General Comment the Human Rights Committee has fur-
ther clarified that the freedom to manifest one's religion

includes acts integral to the conduct by religious groups of
their basic affairs, such as, inter alia, the freedom to choose
their religious leaders, priests and teachers, the freedom to
establish seminaries or religious schools and the freedom to
prepare and distribute religious texts or publications.... The
liberty of parents or legal guardians to ensure that their chil-
dren receive a religious and moral education in conformity
with their own conviction, set forth in Article 18(4), is related
to the guarantees of the freedom to teach a religion or belief
stated in article 18(1).37

B. European Convention for the Protection of Human Rights
and Fundamental Freedoms

While not technically applicable to Russia, the 1950 European
Convention for the Protection of Human Rights, and its subse-
quent interpretation by the European Court of Human Rights,
provides additional guidance on religious liberty. Russia has ap-
plied for admission to the Council of Europe, but such admission
can be attained only if Russia signs the European Convention and
is in a position to ratify it shortly after being admitted. Thus, the
religious liberty norms of the European Convention, on their face
and as interpreted by the Strasbourg Court, are clearly relevant to
Russia.

Article 9 of the European Convention sets out a basic guarantee
of religious freedom:

1. Everyone has the right to freedom of thought, conscience
and religion; this right includes freedom to change his religion
or belief and freedom, either alone or in community with
others and in public or private, to manifest his religion or be-
lief, in worship, teaching, practice, and observance.

Id.
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2. Freedom to manifest one's religion or beliefs shall be sub-
ject only to such limitations as are prescribed by law and are
necessary in a democratic society in the interests of public
safety, for the protection of public order, health or morals, or
for the protections of the rights and freedom of others.

The European Court of Human Rights has interpreted the sec-
ond paragraph to mean that any interference with religious rights
must be motivated by "a pressing social need," and must be "pro-
portionate to the legitimate aim pursued."38 Significantly, in the
case of Kohkinakis v. Greece, decided on May 25, 1993, the same
Court held that Greek constraints on evangelizing efforts by Jeho-
vah's Witnesses violated Article 9 of the European Convention.39

To the extent that the August 27 Amendment contains any
residual provisions that could have the effect of banning or dis-
criminating against foreign proselytizing, it would appear to run
afoul of this decision.

C. Declaration of the Elimination of All Forms of Intolerance
and Discrimination Based on Religion or Belief

The 1981 Declaration of the Elimination of All Forms of Intoler-
ance and Discrimination Based on Religion or Belief expands con-
siderably these earlier international legal provisions on religious
liberty. The Declaration includes (1) prescriptions of religious
rights for individuals and institutions; (2) proscriptions on reli-
gious discrimination, intolerance, or abuse of any kind; (3) provi-
sions specific to the religious rights of parents and children; and
(4) explicit principles of implementation. Like the Covenant and
the European Convention, the 1981 Declaration on its face applies
to "everyone," whether "individually or in community," "in public
or in private."

• M Case of Silver and Others, 61 Eur. Ct. H.R. (ser. A) at 38 (1983).
'» Case of Kokkinakis v. Greece (3/1992/348/421) (typescript only; published version

forthcoming). The Kohkinakis court leaves open the possibility that various forms of abu-
. sive or exploitative conduct carried on under the guise of spreading religious beliefs may be
subject to regulation. But laws against traditional proselytizing (speaking about religious

; 'beliefs with a non-believer in that individual's home, and even attempting to sell religious
, literature) violate the European Convention.

 Electronic copy available at: https://ssrn.com/abstract=1863583 



18 EMORY INTERNATIONAL LAW REVIEW [Vol. 8

Articles 1 and 6 of the 1981 Declaration set forth a lengthy cata-
logue of "rights to freedom of thought, conscience, and religion."
Such rights include the right (1) to worship or assemble in connec-
tion with a religion or belief, and to establish and maintain places
for these purposes; (2) to establish and maintain appropriate chari-
table or humanitarian institutions; (3) to make, to acquire, and to
use to an adequate extent the necessary articles and materials re-
lated to the rites or customs of a religion or belief; (4) to write, to
publish, and to disseminate relevant publications in these areas;
(5) to teach a religion fft belief in places suitable for these pur-
poses; (6) to solicit and receive voluntary financial and other con-
tributions from individuals and institutions; (7) to train, to ap-
point, to elect, or to designate by succession appropriate leaders
called for by the requirements and standards of any religion or be-
lief; (8) to observe days of rest and to celebrate holy days and cere-
monies in accordance with the precepts of one's religion or belief;
and (9) to establish and maintain communications with individuals
and communities in matters of religion and belief at the national
and international levels.

Like the Covenant, the 1981 Declaration allows the "manifesta-
tion of religion" to be subjected to "appropriate" state regulation
and adjudication. The 1981 Declaration permits states to enforce
against religious individuals and institutions general regulations
designed to protect public safety, order, health, or morals, or the
fundamental rights and freedoms of others. It is assumed, however,
that in all such instances, the grounds for such regulation are enu-

merated and explicit, and such regulations abide by the interna-
tional legal principles of proportionality and necessity discussed
under the Covenant.

Articles 2, 3, and 4 of the 1981 Declaration prohibit, in strong
terms, various forms of religious discrimination and intolerance.
These are defined, in Article 2(2) as "any distinction, exclusion,
restriction or preference based on religion or belief and having as
its purpose or as its effect nullification or impairment of the recog-
nition, enjoyment or exercise of human rights and fundamental
freedoms on an equal basis." Such discrimination is prohibited if
perpetrated by or against "any state, institutions, group of persons,
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or person."

The 1981 Declaration includes special provisions concerning the
religious rights of children and their parents. It guarantees the
right of parents or guardians to organize life within the family and
to educate their children in accordance with their religion or be-
liefs. Such parental responsibility, however, must be discharged in
accordance with the "best interests of the child." At minimum, the
parents' religious upbringing or education "should not be injurious
to his physical or mental health or to his full development." Al-
though the drafters debated at length the potential conflicts be-
tween the parent's right to rear and educate their children in ac-
cordance with their religion and the state's power to protect the
best interests of the child, they offered no specific principles to re-
solve these disputes. Presumably, different systems will be af-
forded a "margin of appreciation" in this area.

The 1981 Declaration includes suggested principles of implemen-
tation and application of these guarantees. It urges states to take
"all effective measures to prevent and eliminate discrimination on
the grounds of religion or belief in the recognition, exercise and
enjoyment of human rights and fundamental freedoms in all fields
of civil, economic, political, social and cultural life." It urges states
to remove local laws that perpetuate or allow religious discrimina-
tion, and to enact local criminal and civil laws to combat religious
discrimination and intolerance.

Several other provisions were proposed and debated, but were
excluded from the final text of the 1981 Declaration for lack of
consensus. The most notable of such provisions were even more
liberal guarantees of religious liberty proposed by the USSR,
namely, (1) that the words "religion and belief" be defined to in-
clude religious, non-religious and atheistic convictions; (2) that all
citizens have equal rights irrespective of their attitude to religion;
(3) that all religions be regarded as equal before the law; (4) that
there should be no coercion to profess or not to profess a religion;
and (5) that church and state be separated and prohibited from
interference in the other's affairs.40

40 See discussion in NATAN LERNER, GROUP RIGHTS AND DISCRIMINATION IN INTEHNA-
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The 1981 Declaration, though not formally binding on Russia,
provides a comprehensive catalogue of religious rights, an authori-
tative distillation of world opinion on the subject of religious lib-
erty, and an instrument of considerable moral suasion. Given the
prominent role that the USSR played in the authorship of this
1981 Declaration, and its zeal, in fact, to extend even further the
protections of the Declaration, Russia is ideally positioned to im-
plement and exemplify its protections.

D. The Vienna Concluding Document

Various provisions of the August 27 Amendment would violate
Russia's commitments assumed in connection with the Helsinki
Process as a member of the Conference on Security and Coopera-
tion in Europe (CSCE).41 The CSCE has adopted some of the most
advanced religious liberty norms that have yet emerged at the in-
ternational level. These norms are embodied in Principles 16 and
17 of the Vienna Concluding Document. Endorsed by all countries
in Europe and North America, including Russia, these principles
affirm the highest ideals of religious liberty, while spelling them
out with sufficient concreteness to provide guidance for national
systems striving to eliminate many of the recurrent problems of
application.

The clear language of Principles 16 and 17 is worth quoting in

full:
16. In order to ensure the freedom of the individual to profess
and practice religion or belief the participating States will, in-
ter alia,
(a) take effective measures to prevent and eliminate discrimi-
nation against individuals or communities, on the grounds of
religion or belief in the recognition, exercise and enjoyment of

TIONAL LAW 88 (1991).
41 CSCE commitments, by their terms, do not constitute formal legal commitments in

the same way that treaty obligations, such aa the Covenant, do. They are nonetheless politi-
cally binding. See Arie Bloed, Two Decades of the CSCE Process: From Confrontation to
Co-operation, An Introduction, in THE CONFERENCE ON SECURITY AND CO-OPERATION IN EU-
ROPE: ANALYSIS AND BASIC DOCUMENTS, 1972-1993 22-25 (Arie Bloed eel., 1993). Non-compli-
ance with these obligations would lead to substantial political embarrassment for Russia.
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human rights and fundamental freedoms in all fields of civil,
political, economic, social and cultural life, and ensure the ef-
fective equality between believers and non-believers;
(b) foster a climate of mutual tolerance and respect between
believers of different communities as well as between believ-
ers and non-believers;

(c) grant upon their request to communities of believers,
practicing or prepared to practice their faith within the con-
stitutional framework of their states, recognition of the status
provided for them in their respective countries;
(d) respect the right of religious communities to establish and
maintain freely accessible places of worship or assembly; or-
ganize themselves according to their own hierarchical and in-
stitutional structure; select, appoint and replace their person-
nel in accordance with their respective requirements and
standards as well as with any freely accepted arrangement be-
tween them and their State; solicit and receive voluntary fi-
nancial and other contributions;
(e) engage in consultations with religious faiths, institutions
and organizations in order to achieve a better understanding
of the requirements of religious freedom;
(f) respect the right of everyone to give and receive religious
education in the language of his choice, individually or in as-
sociation with others;

(g) in this context respect, inter alia, the liberty of parents to
ensure the religious and moral education of their children in
conformity with their own convictions;
(h) allow the training of religious personnel in appropriate
institutions;

(i) respect the right of individual believers and communities
of believers to acquire, possess, and use sacred books, reli-
gious publications in the language of their choice and other
articles and materials related to the practice of religion or
belief;

(j) allow religious faiths, institutions and organizations to pro-
duce and import and disseminate religious publications and
materials;
(k) favorably consider the interest of religious communities in
participating in public dialogue, inter alia, through mass

21
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media.
17. The participating States recognize that the exercise of the
above mentioned rights relating to the freedom of religion or
belief may be subject only to such limitations as are provided
by law and are consistent with their obligations under inter-
national law and with their international commitments. They
will ensure in their laws and regulations and in their applica-
tion the full and effective implementation of the freedom of
thought, conscience, religion or belief.

Several of the foregdmg provisions warrant brief comment. PRIN-
CIPLE 16A is particularly important to smaller religious denomina-
tions. Both individual members of such religious communities and
such communities as a whole need assurance that they will not suf-
fer discrimination in comparison with other believers or non-
believers.

PRINCIPLE IGs's commitment to "foster a climate of mutual tol-
erance and respect" in some respects states the obvious purpose
underlying all the other principles. But it is worth remembering
that in the very process of considering legislation dealing with reli-
gious organizations, a careless or insensitive government can send
out signals that run directly against this principle. Certainly, pat-
terns of harassment of smaller religious denominations or
threatened discrimination against groups with substantial foreign
ties are inconsistent with this commitment.

PRINCIPLE 16c addresses the vital practical issue of granting en-
tity status to religious organizations and groups. If the spirit of
Principle 16c is to be respected, it is important that recognition
procedures and the mechanisms for attaining entity status should
not constitute a bureaucratic obstacle. Moreover, the procedures
should be flexible to accommodate organizational differences of va-
rious denominations. Note that this Principle draws no distinction
between "domestic" and "foreign" communities of believers, and
that states are to grant, "upon their request" (presumably without
imposing significant constraints) "recognition of the status pro-
vided for them" (that is, for communities of believers) "in their
respective countries." The provision guarantees equal rights to en-
tity status for all religious communities. Moreover, it is obviously
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not enough to grant a religious organization entity status at the
national level and then deprive that recognition of all practical ef-
fect at the local level by refusing recognition there.

Of course, such guarantees of entity status do not automatically
allow religious groups to evade legitimate requirements and laws
necessary in any democratic society. The preferred approach that
has emerged in the West is to establish procedures that facilitate
recognition of religious groups at the stage of acquiring entity sta-
tus (regardless of whether such a group has foreign ties). In effect,
at that stage, a religious organization is presumed innocent and de-
serving of religious liberty protections until the contrary is proven.
Problems of abuse or unlawful conduct by the religious organiza-
tion, when and if they occur, can be dealt with better and more
justly later, in the course of enforcing independently adopted neu-
tral and general laws. Since a religious organization often needs en-
tity status before it is able to enter into contracts, lease or acquire
property, hire employees, and so forth, the guarantee of entity sta-
tus is critical as a practical matter for actualizing freedom of wor-
ship and for carrying out other religiously-motivated activities.

PRINCIPLE 16o is particularly vital, because it addresses issues of
a religious community's right to autonomy and self-determination.
Obviously, if religious liberty is to extend beyond the freedom to
hold religious beliefs in the privacy of the home, it is vital that
religious organizations be allowed to build, lease, or own edifices
appropriate to their mode of worship and their religious (and so-
cial) practice. (A religious community and way of life often in-
volves more than worship alone.). This means that land use regula-
tions and other governmental policies affecting access to real
property needed for worship and religious rites should not be
manipulated effectively to ban worship activities from particular
communities. It also means that religious organizations should be
granted a sufficient juridical personality to be able to acquire or at
least possess facilities appropriate to their needs.

' • ; Freedom to organize according to a religious tradition's own hi-
erarchical, connectional, congregational, non-hierarchical, or other
Institutional structure is extremely important to most religious
communities. Ecclesiology constitutes a central doctrinal issue for
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many religious communities that is itself a matter of conscience.
State interference in these areas strikes at the heart of exercise of
religious beliefs regarding the structuring of religious communities.
Laws dealing with the legal structures available for religious com-
munities to organize their affairs should be sensitive to the needs
of diverse religious groups.

A major practical implication of this principle, as noted in con-
nection with Principle 16(c), is that legislation governing the ac-
quisition of entity status (or juridical personality or corporate sta-
tus) for religious organizations should be designed to facilitate and
not to obstruct or disparage the innate rights of such organizations
to religious freedom. Bluntly stated, denial of the entity status of
a religious, organization is denial of religious liberty. Without en-
tity status, religious organizations cannot acquire property or other
physical materials required for public manifestation of religion or
belief. Thus, denial of entity status to a religious group may be
permitted only where this is necessary to protect some overriding
state interest that can be attained in no less restrictive way.

The mode of selection of religious personnel is also a sensitive
doctrinal issue for many religious groups. Unless the church in
question consents, the state should have no say in the appoint-
ment, regulation, or discipline of individuals holding offices within
a religious organization.

Religious organizations, like other organizations, need funds to
operate. Regulations dealing with solicitation should not be struc-
tured in ways that discriminate against some groups. While fraud
may be regulated in this as in other contexts, religious organiza-
tions should be granted greater flexibility in how they use their
funds than other nonprofit organizations to avoid inappropriate in-
tervention in matters of religious belief.

PRINCIPLE 16E contemplates that the state will "engage in con-
sultations with religious faiths, institutions and organizations in or-
der to achieve a better understanding of the requirements of reli-
gious freedom." Reasonable and ongoing dialogue among political
and religious officials can eliminate both annoyance and distrust
among the parties, as well as many unintentional state infringe-
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ments on religious liberty.

PRINCIPLES 16F-16H relate to religious education and training.
Principle 16f provides that the state will "respect the right of ev-
eryone to give and receive religious education in the language of
his choice, individually or in association with others." Generally,
significant interdenominational tensions Can be reduced if religious
education is left to family and church, without intermeddling by
the state. Certainly in those contexts, it is important to be able to
provide religious education at all age levels, both at home and in
religious buildings that are leased, purchased, or built by religious
organizations.

Principle IGg's requirement that parents (or legal guardians)
should have the right to guide the religious education of their chil-
dren is widely recognized in other human rights documents. Some
countries permit religious instruction designed to cooperate with
parental and church efforts, but the public sector simply cannot
replace what family and church can do on their own.

PRINCIPLES 16i AND 16j call for the protection of the acquisition,
possession, production, importing, and dissemination of religious
literature and other materials by the religious organizations and by
members or others interested in learning about such organizations
and their teachings. This principle is particularly important for
relatively small denominations, because otherwise members may
feel isolated and may be unable to deepen their faith and receive
the full benefit of association with their church. Legislation here
should recognize that many items may fit in these categories be-
yond the traditional forms of religious literature such as books,
magazines, and other publications. The ability to use film, video
recordings, and other media may be as important as the ability to
have access to more standard publications. In addition, it is impor-
tant that the references in Principles 16i and 16j to "other articles
and materials related to the practice of religion or belief" and to
"religious publications and materials" be understood to apply not
only to literature and publications (in whatever media) but to
physical items, such as candles, trays, sacramental vessels, statu-
ary, artistic objects, items of clothing, or other materials used in
worship services or in the daily practice of a religion.
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E. Parallels in the Russian Constitution

The Russian Constitution, adopted on December 12, 1993,M
clearly seeks to implement and respect the foregoing international
norms of religious freedom. Article 14 of the Constitution reads:

1. The Russ.ian Federation shall be a secular state. No religion
may be instituted as [a] state-sponsored or mandatory
religion.
2. Religious associations shall be separated from the state,
and shall be equal before the law.

These provisions appear to bar statutory provisions that provide
for unequal treatment of religious groups and state actions that
endorse or favor any particular religion.

Article 19 of the Constitution guarantees equality before the law
for all people, regardless of citizenship. Paragraph 1 states that
"[a]ll people shall be equal before the law and in the court of law."
Paragraph 2 indicates that "[t]he state shall guarantee the equality
of rights and liberties regardless of sex, race, nationality, language,
origin, property or employment status, residence, attitude to reli-
gion, convictions, membership of public associations or any other
circumstance."

Article 28 of the Constitution specifically addresses the right of
religious freedom, providing:

Everyone shall be guaranteed the right to freedom of con-
science, to freedom of religious worship, including the right to
profess, individually or jointly with others, any religion, or to
profess no religion, to freely choose, possess and disseminate
religious or other beliefs, and to act in conformity with them.

Article 29 addresses the important complementary right of free-
dom of expression:

1. Everyone shall have the right to freedom of thought and
speech.

" An English translation is provided in CONSTITUTIONS OP THE COUNTRIES OP TUB
WORLD: THE RUSSIAN FEDERATION SUPPLEMENT (Albeit P. Blaustein ed., 1993) [hereinafter

Russian Constitution].

2. Propaganda or campaigning [to incite] social, racial, na-
tional or religious hatred and strife is impermissible. The
propaganda of social, racial, national, religious, or language
superiority is forbidden.

3. No one may be coerced into expressing one's views and
convictions or renouncing them.

4. Everyone shall have the right to seek, get, transfer, produce
and disseminate information by any lawful means. . . .

5. The freedom of the mass media shall be guaranteed. Cen-
sorship shall be prohibited.

If anything, these provisions afford even stronger protections
than those required under the Covenant. They apply to "every-
one," whether native or foreign. They also embrace broad protec-
tions not simply to "manifest" beliefs, but to freely "choose, pos-
sess, and disseminate them," and information about them, and to
act in conformity with them.

f**'T"
fe*. The Constitution provides several important links between Rus-

sian constitutional law and the international norms described ear-
lier. Article 15, Paragraph 4 provides: "The commonly recognized
principles and norms of the international law and the international
treaties of the Russian Federation shall be a component part of its
legal system. If an international treaty of the Russian Federation
stipulates other rules than those stipulated by the law, the rules of
the international treaty shall apply. Article 17, Paragraph 1 pro-
vides further: "The basic rights and liberties in conformity with
the commonly recognized principles and norms of international law
shall be recognized and guaranteed in the Russian Federation and
under the Constitution." Article 18 goes even further and provides
that "[t]he rights and liberties of man and citizen shall have direct
effect." Thus, religious liberty is not dependent on, or subject to,
legislation designed to implement religious liberty, such as the
1990 Law or the August 27 Amendment.

The rights to freedom of religion and freedom of expression can
be regulated only under the narrow conditions established in Arti-
cle 55 of the Constitution, which run parallel to those of prevailing
international laws:
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2. No laws denying or belittling human and civil rights and
liberties may be issued in the Russian Federation.
3. Human and civil lights and liberties may be restricted by
the federal law only to the extent required for the protection
of the fundamentals of the constitutional system, morality,
health, rights and lawful interests of other persons, for ensur-
ing the defense of the country and the security of the state.

Article 56 further indicates that "[individual restrictions of
rights and liberties with identification .of the extent and term of
their duration may tie instituted in conformity with the federal
constitutional law under conditions of the state of emergency in
order to ensure the safety of citizens and protection of the consti-
tutional system."

III. CRITIQUE OP THE AUGUST 27 AMENDMENT

When put under the light of the foregoing international laws on
religious liberty, the Russian Constitution, and the provisions of
the 1990 Law, the August 27 Amendment betrays a number of seri-
ous defects. What follows is: (1) a topical commentary, which fo-
cuses on general problems with the August 27 Amendment; and (2)
a specific article-by-article commentary. An English translation of
the August 27 Amendment is provided as an Appendix hereto, and
references to specific articles in this document are provided
parenthetically. On occasion, however, we have chosen to provide
our own translations of key provisions and phrases, in lieu of the
translation provided in the Appendix.

A. Topical Commentary

1. THE RESTRICTIONS ON RELIGIOUS FREEDOM IN THE AUGUST 27
AMENDMENT VIOLATE INTERNATIONAL AND CONSTITUTIONAL RE-
QUIREMENTS. It is not enough under international law for regula-
tions and restrictions on religious freedom to be justified on the
grounds that they simply further public safety, health, welfare,
morals, or order or protect the rights of third persons. To satisfy
international law, such restrictions must be "necessary in a demo-
cratic society" and proportionate to the nature of the state inter-

feftfe'
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ests involved.43 In general, an otherwise legitimate state objective
may not override religious freedom rights if the state objective
could be satisfactorily attained in a less intrusive manner. Articles
19, 55, and 56 of the Russian Constitution confirm and recognize
these international standards. Many of the restrictions on religious
liberty imposed by the August 27 Amendment, as further docu-
mented below, fail to meet these high standards.

;'• The religious freedom rights, guaranteed by international and
constitutional law, are particularly vital to minority religious
groups. Such rights can be rendered meaningless if the majority is
free to override such rights by adopting legislation by majority
vote. The modern meaning of democracy as worked out in interna-
tional human rights documents is that certain rights require spe-
cial protection against the potential tyranny (whether intentional
or inadvertent) of political majorities.44 Thus the recurrent phrase
"in accordance with the laws of the state" and other similar
phrases used throughout the August 27 Amendment fail to respect
this vital limitation (see Articles 3, 4, 9, 15, 16, 17, 18, 19, 20)."

2. THE AUGUST 27 AMENDMENT FAILS TO EXTEND PROTECTION TO
ALL PERSONS AND RELIGIOUS ORGANIZATIONS. With only a few ex-
ceptions, the religious freedom protections of the August 27
Amendment are extended only to citizens or in ways that may dis-
criminate in favor of citizens over noncitizens (Articles 1, 3, 5, 6, 8,
10, 12, 13, 16, 20, 21, 25, 26, 27). Prevailing international laws,
however, most notably Articles 2 and 26 of the Covenant, insist
that freedom of religion and freedom of expression be extended to

" See European Convention, supra note 29, art. 9; ICCPR, supra note 32, art. 18. See
also the language of the Kehkinahis case, supra note 43.

" Note, for example, the General Comment of the Human Rights Committee on Article
18: "The Committee therefore views with concern any tendency to discriminate against any
religion or belief for any reasons, including the fact that they are newly established, or re-
present religious minorities that may be the subject of hostility by a predominant religious
community." See Human Rights Committee, General Comment No. 22(48), supra note 34.

" Similarly, the first sentence of Article 7, stipulating that "[r]el!gious orientation can-
not be used as a basis for refusal or avoidance in the compliance with established legislation
of the Russian federation" has too broad a scope. The same holds true for the provision in
Article 8 that the state does not interfere in the activities of religious organizations "pro-
vided those activities do not contradict the law" and that the religious organizations "ob-
serve the demands of acting legislation."
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all persons, regardless of citizenship.48 Article 19 of the Russian
Constitution law likewise guarantees equality before the law for all
people regardless of a person's "attitude to religion."

Moreover, the August 27 Amendment purposely singles out
"traditional" religious organizations for special protection and
privilege and exposes foreign or nontraditional religious groups to
closer state intrusions or restrictions (Articles 8, 12, 13, 21). Such
discriminatory treatment of religious organizations is in express vi-
olation of Principle 16(a) of the Vienna Concluding Document that
demands equality of»treatment of religious organizations. It vio-
lates Article 14 of the Russian Constitution, which declares that
"religious associations shall be separated from the state, and shall
be equal before law." It also violates the equality provisions of the
August 27 Amendment itself, which declare that the state "does
not establish any kind of preference for or discrimination against
individuals, societies or organizations, by reason of their religious
orientation; the state goes forth from the grounds that all are equal
before the law" (Article 8).

3. THE AUGUST 27 AMENDMENT NARROWS CONSIDERABLY THE PRO-
TECTIONS OF RELIGIOUS LIBERTY FOR INDIVIDUALS. The August 27
Amendment eliminates a number of critical guarantees of religious
freedom for the individual. The stated purpose of the 1990 Law is
"implementing the rights of its citizens to the enjoyment of this
freedom [of conscience and religion]."47 The stated purpose of the
August 27 Amendment is simply "to define the legal status of reli-
gious groups and organizations" (Article 1), and the instrument ac-
cordingly pays modest attention to the religious rights of the
individual.

The August 27 Amendment effectively reduces the ambit of indi-
vidual religious freedom to liberty of conscience for the Russian
citizen. Article 3 reads: "The freedom of conscience which is guar-
anteed in the Constitution of the Russian Federation includes the

" See ICCPR, supra note 28, art. 18; European Convention, supra note 33, at ait. 9;
Vienna Concluding Document, supra note 35, Principles 16a and 16b.

" RSFSR Law on Freedom of Religion, art. 1, in JPHS-UPA-90-071,18 December 1990
[hereinafter 1990 Law].
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right of every citizen to choose freely, maintain, propagate religious
and other convictions, and to profess any religion or to profess no
religion at all, and to act in accordance with his convictions in ac-
cordance with the laws of the state." This language of Article 3
tracks closely the language of Article 28 of the Russian Constitu-
tion, except that it substitutes the phrase "every citizen" for the
more embracing constitutional phrase "everyone." Article 6 further
guarantees that "[cjitizens of the Russian republic are equal before
the law . . . in all spheres of civil, political, economic, social, and
cultural life, regardless of their religious orientation," This lan-
guage of Article 6 largely paraphrases the language of Article 19 of
the Constitution; but, again, while the Constitution guarantees
equality to "fajll people," the August 27 Amendment applies only
to "citizens of the Russian republic" Noncitizens receive only the
vague assurance "that they may make use of the privilege of free-
dom of conscience and religion while they are on the Russian terri-
tory" (Article 4).

A number of specific guarantees for religious individuals in-
cluded in the 1990 Law were eliminated from the August 27
Amendment. Gone are the guarantees to "choose and maintain re-
ligious convictions and to change these freely," to form religious
denominations without hindrance, to express religious views and
convictions orally or in printed form, to engage in "unimpeded"
conduct of worship, and to produce religious literature.48 Gone are
the rights of free entry to religious organizations and places of wor-
ship.49 Gone are the express rights to conduct and participate in
religious rites in military units, medical treatment centers, orphan-
ages and children's homes, homes for the aged and disabled, pris-
ons and places of pretrial detention.80 Gone are rights—so highly
coveted during the Soviet period—to possess religious literature,
and to obtain, acquire, and utilize sacramental objects."1 Gone are
the express rights to freedom of expression, thought, conscience,

" 1980 Law, supra note 47, aits, 15, 22.
" 1990 Law, supra note 47, art. 15.
80 1990 Law, supra note 47, at art. 22. The August 27 Amendment only permits resi-

dents of such institutions to request worship services and other religious rites (Article 18).
51 1990 Law, supra note 47, art. 22.
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and religion given to children.82 Gone is the sweeping prohibition
against "any direct or oblique restriction whatsoever of rights of
citizens, or any establishment whatsoever of direct or oblique ad-
vantages for citizens which depend on their attitude toward reli-
gion, as well as any enmity or hatred in this regard. "M Listing a
citizen's "attitudes" toward religion in official documents, a well-
documented source of discrimination and abuse in the Soviet pe-
riod, is permitted under the new law "when the citizen desires this
himself" (Article 6). Such a severely truncated set of rights falls
far short of the catalogue of individual rights to religious freedom
set out in Article 28 of the Russian Constitution, Article 6 of the
1981 Declaration, Article 18 of the Covenant and the General Com-
ment thereon by the Human Rights Committee.

4. THE AUGUST 27 AMENDMENT VIOLATES FREEDOM OP EXPRES-
SION. Several provisions of the August 27 Amendment curtail the
right to freedom of expression, which is guaranteed by Article 19 of
the Covenant, Article 10 of the European Convention, and Article
6 of the 1981 Declaration, as well as by Article 29 of the Russian
Constitution.

Article 21's explicit restriction of the right of at least some for-
eigners to engage in religious-missionary activities violates these
guarantees of freedom of expression. Moreover, this provision cur-
tails the ability of Russian citizens "to seek, receive and impart
information and ideas of all kinds, regardless of frontiers," guaran-
teed by Article 19 of the Covenant and Article 6 of the 1981 Decla-
ration. It also curtails the right of "everyone to seek, get, transfer,
produce, and disseminate information" guaranteed by Article 29 of
the Russian Constitution.'4

Article 10 allows for a more subtle violation of the right of free
expression by prohibiting various kinds of offensive religious ex-
pression: "Religious associations and organizations are not allowed
to engage in propaganda activities that incite national, social, or

" 1990 Law, supra note 47, art. 9. Instead, children's rights are mentioned only as a
part of their parents' right to educate them hi accordance with parental beliefs (Article 9).

" 1990 Law, supra note 47, art. 6.
•• ICCPR, supra note 28, art. 19 (emphasis added).
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religious dissension. Likewise prohibited is any propaganda or ac-
tivity that brings physical harm to a citizen." Article 18 further
makes it an offense to conduct certain activities in the vicinity of a
place of worship if they offend or insult the religious sensibilities of
believers, including "atheistic, entertainment, sports, or other pub-
lic activities." The language of these provisions is so vague that it
is likely to exert a "chilling effect" on a broad range of legitimate
religious and non-religious speech, including, for example, discus-
sion of doctrinal disagreements among religious groups.

Moreover, Article 10 provides for prosecution of those that en-
gage in "[t]he use of means, including economic ones, in religious
activities to force citizens in their choice of relation to religion,
such as provision of valuables or assistance dependent upon joining
a religious group or leaving it, as well as the use of other means
belittling personal freedom in the choice of beliefs brings prosecu-
tion according to the law" (Article 10). The Russian Penal Code
has also been amended to make such activities punishable by pay-
ment of fines and imprisonment. Such sweeping language can eas-
ily be used to prevent religious individuals or organizations from
disseminating charitable assistance or religious literature.

Article 19 affords religious organizations the "exclusive right to
form enterprises for publishing specialized religious literature and '
producing religious goods." Missing from this provision is the qual-
ification included in the 1990 Law, that "[publication of religious
periodicals and other religious literature not designated for use in
worship is carried out in accordance with the general legislation on
the press and mass media. "M The August 27 Amendment, there-
fore, effectively allows for prohibition against publication of reli-
gious literature by publishers not under the authority of a regis-
tered religious organization. Similar restrictions were imposed
during the Czarist period to enable the state to dictate the content
and style of religious art and music. They defy the freedom of ex-
pression guarantees set out in the Covenant, European Conven-
tion, and the 1981 Declaration and in Article 29 of the Russian
Constitution. They contradict the explicit statement made last

™ 1990 Law, supra note 47, art. 23.

 Electronic copy available at: https://ssrn.com/abstract=1863583 



34 EMORY INTERNATIONAL LAW REVIEW [Vol. 8

year by the Human Rights Committee that religious freedom in-
cludes "the freedom to prepare and distribute religious texts or
publications."59

The control of media access set out in Article 20 is too vague and
potentially discriminatory. The language reads: "State television
and radio, upon the requests of Russian religious organizations and
in accordance with established legislation, will grant free of charge
to their representatives—citizens of the Russian Federation—air
time for special broadcasts, taking into consideration public opin-
ion." Such language provides no protection for non-Russian reli-
gious organizations, leaving such matters entirely to "established
legislation." Such restrictions violate the guarantees of freedom of
expression set out in Article 19 of the Covenant and go beyond the
level of regulation permitted by Article 10 of the European Con-
vention. Article 20 also seems to violate Article 29(5) of the Rus-
sian Constitution, which provides that "freedom of the mass media
shall be guaranteed. Censorship shall be prohibited."

Article 21 gives bureaucrats at many levels the ability to inter-
fere with the right to produce, import, and disseminate religious
literature and other materials. Such intrusions stand in direct op-
position to Principles 16i and 16j of the Vienna Concluding Docu-
ment and to Article 6 of the 1981 Declaration.

All these restrictions violate not only international and constitu-
tional guarantees of freedom of expression. It is important to em-
phasize that in many religious traditions, the obligation to share
religious beliefs with others is a deeply felt and central religious
imperative. For such believers, a law that says that one may exer-
cise the right to freedom of conscience but may not obey dictates
of conscience that require sharing beliefs with others is equivalent
to telling an Orthodox believer that he or she may enter a church
but may not pray or participate in liturgy. Such a direct encroach-
ment on this "manifestation of religion" without compelling reason
or obvious necessity violates Article 18 and 19 of the Covenant,
Article 9 of the European Convention, and Article 55 of the Rus-
sian Constitution.

19 See Human Rights Committee, General Comment No. 22(48), supra note 34.
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5. THE AUGUST 27 AMENDMENT NARROWS CONSIDERABLY THE GEN-
ERAL PROTECTIONS OF RELIGIOUS LIBERTY FOR RELIGIOUS GROUPS.
The August 27 Amendment imposes a number of intrusive and on-
erous regulations on the formation, registration, activity, and staff-
ing of religious groups, particularly of foreign religious groups. In
general, such regulations defy the general international and consti-
tutional principles of necessity, proportionality, and equality refer-
enced in topics 1 and 2 above. These regulations violate the guar-
antees of autonomy and self-government for religious groups set
out in Principle 16(d) of the Vienna Concluding Document. They
contradict the right to freedom of religion in Article 18 of the Cov-
enant, which, according to the Human Rights Committee, "in-
cludes acts integral to the conduct by religious groups of their ba-
sic affairs, such as, inter alia, the freedom to choose their religious
leaders, priests and teachers. . . ."B7 They violate the general free-
dom, set out in the 1981 Declaration, "to establish and maintain
communications with individuals and communities in matters of
religion and belief at the national and international levels."58 They
also compromise the guarantees set out in Article 8 of the August
27 Amendment that the state "does not interfere in the [lawful]
activities of religious organizations" and that religious organiza-
tions are free to "act in accordance with their own structure,
choose, appoint to office and change their staff according to their
own established principles."

Under the 1990 Law, a religious organization is defined as "a vol-
untary association of adult citizens formed for the purpose of
jointly exercising the right of citizens to freedom of religion."58 A
religious organization is established by registration, which is
roughly the equivalent of incorporation under European and
American law.90 Registration is allowed for the "establishment of a
denomination, propagating its beliefs in society directly or indi-
rectly through mass media, missionary activity, acts of charity and
mercy, religious training and upbringing, mass media presenta-

" Id.
" 1981 Declaration, supra note 30, art. 6(i) (emphasis added).
19 1990 Law, supra note 47, art. 17.
80 Id. arts. 18-20.
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tions, religious training" and so forth.91 After 1990, hundreds of
religious organizations were formed to engage in interdenomina-
tional, educational, and charitable activities under these
provisions.

Under the August 27 Amendment, the right of religious groups
to entity status is burdened by vague and cumbersome regulations
that afford substantial leeway for arbitrary conduct both in the
structure of implementing decrees and in bureaucratic administra-
tion (Articles 12-17). Under the August 27 Amendment religious
organizations are defined as one or more "religious unions ... that
have the rights of a legal entity," including "congregations, sister-
hoods, and brotherhoods" (Article 13). "Religious unions" are de-
fined as groups of Russian citizens, "permanently functioning . . .
(where they work or reside) for the specific purposes of corporately
meeting their religious needs" (Article 12). The -number of legal
work locations determines whether religious organizations are lo-
cal, central, or national in character. This provision appears to al-
low religious organizations to be formed only by groups of people
involved in joint worship or living arrangements. Both the restric-
tion of religious association to Russian citizens and the delimita-
tion of the types of religious organizations that can receive entity
status violate Principle 16(d) of the Vienna Concluding Document
and Article 6(a) and (b) of the 1981 Declaration. They also stand
in considerable tension with Russian constitutional guarantees that
"[e]veryone shall have the right to association"02 and "to profess,
individually or jointly with others, any religion."88

The registration provisions, particularly as applied, display in-
sensitivity to differences in organizational structure among reli-
gious organizations. Too often, for example, local authorities insist
that a religious organization be registered (that is, form an inde-
pendent legal entity) in each city where the organization has ad-
herents. This may be apropos for religious organizations with con-
gregational polities, but for religious groups with other forms of
organization it is unnecessarily burdensome. New legislation, con-

•' Id. art. 17.
" Russian Constitution, supra note 42, art. 30(1).
» Id. ait. 28.
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sonant with Principles 16 and 17 of the Vienna Concluding Docu-
ment, should be more sensitive to differences in denominational
structures.

The Implementing Decree for the August 27 Amendment pro-
vides that the Ministry of Justice must "reregister" the charters of
currently registered religious organizations within four months of
the new law's publication.84 Moreover, the Implementing Decree
allows a twelve month delay in processing registration for organiza-
tions without registered followers as of October 25, 1990 (Articles
12,13,16). It also permits registration ofHcials to refuse to register
groups on vague grounds, including "not being found to be a reli-
gious [group]," "being involved in illegal activity," or due to "dis-
crepancies with other legislation" (Articles 12, 13, 16).

A number of religious organizations, that, since 1990, had gained
entity status, acquired and improved property, and engaged em-
ployees in pursuit of their religious activities cannot satisfy these
cumbersome requirements. Some do not fall into a recognized cate-
gory of religious organization. Others will be subject to a twelve
month period for registration or the new grounds for refusal of re-
gistration. Other vague provisions in the new law may also serve to
delay or obstruct reregistration for existing organizations. The re-
gistration requirements fall doubly hard on new religious organiza-
tions, or those which lacked registration prior to October 25, 1990.
Such obstructions violate the various freedoms of religious associa-
tion guaranteed by Principles 16 and 17 of the Vienna Concluding
Document, Articles 18 and 22 of the Covenant, Articles 10 and 11
of the European Convention, and Article 6 of the 1981 Declaration.

Lengthy delays in obtaining entity status seriously hamper the
rights of unregistered groups to practice their religions. Moreover,
such delays are unnecessarily burdensome, since the state could
grant entity status subject to later retraction in the event of

" Committee of the Supreme Soviet of the Russian Federation on Freedom of Con-
science and Relations with Public, Religious and Charitable Organizations, Resolution of the
Supreme Soviet of the Russian Federation on Implementation of a Law of the Russian Fed-
eration On Introduction of Amendments and Supplements to the Law of R.S.F.S.R. On
Freedom of Religion (August 19,1993), paras. 8 & 9 [hereinafter Implementing Decree]. A
copy of the Implementing Decree is on file with the Emory International Law Review.
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proven malfeasance. Thus, the regulation is not the least burden-
some approach to achieving state objectives, and thus violates Arti-
cle 18 of the Covenant and other international religious liberty
norms.

6. THE AUGUST 27 AMENDMENT SINGLES OUT FOREIGN RELIGIOUS
GROUPS FOR NUMEROUS SPECIAL REGULATIONS. Even further admin-
istrative burdens fall on foreign and nontraditional religious
organizations.

To be sure, the August 27 Amendment softens a number of re-
strictions on foreign religious corporations that accounted for
much of the outrage regarding earlier versions of the draft legisla-
tion. Various earlier versions provided for the state to ban prosely-
tizing by foreign religious groups. These earlier versions allowed
officials to monitor activities of all religious organizations in order
to verify compliance with internal charter provisions, and to sus-
pend their activities, without a prior court hearing, while petition-
ing for their termination.98 They allowed foreign religious organiza-
tions to engage in religious activities in Russia only under the
auspices of a Russian religious organization. They prevented for-
eign religious organizations and workers from engaging in indepen-
dent "religious-missionary, publishing, or advertising propaganda
activities." They required Russian citizens who were appointed as
leaders or ministries by foreign organizations to obtain special
state certification.88 They provided that a foreigner could only at-
tain entity status as a "foreign religious society" and that registra-
tion could be denied, or revoked, if the organization's activities or

- doctrines involve vaguely defined offenses, including contradicting
the "norms of public morality," igniting religious, national, or so-
cial friction, offending the religious feelings of Russian citizens, or
having a religious/missionary (proselytizing) nature (defined as
"bribing" Russian citizens to join the organization or adopt its be-
liefs).67 They allowed dissolution of foreign religious societies if

99 Chart of Corrections to the Law on Freedom of Conscience (August 22, 1993), arts.
14, 16, 17. A copy of the Chart of Corrections is on file with the Emory International Law
Review.

" Id, art. 14.
"Id.

1994] RELIGIOUS LIBERTY IN RUSSIA 39

m

their founders lost their right to remain in Russia. They insisted
that foreign "professional religious workers" had to obtain special
permission from three governmental agencies in order to be pre-
sent in Russia. Approval had to be renewed every twelve months
and could be denied or revoked if their activities were deemed to
present a threat to "social security," clearly contradict Russian so-
cial morals, offend the religious feelings of Russian citizens, or
have a proselytizing nature. These, and other such onerous bur-
dens on foreign religious corporations, were ultimately dropped
from the draft law.

Several other intrusive regulations on foreign religious organiza-
tions still remain. Article 8, for example, provides vaguely that the
state "shall not. . . entrust State bodies with executive, adminis-
trative or control functions over religious organizations, except the
functions established by law" (Article 8). The August 27 Amend-
ment entrusts various state bodies with such functions, including
authorizing police to monitor the activities of religious groups
formed by foreigners and authorizing various other bureaucrats to
monitor the entry and activity of foreign professional religious
workers (Articles 12, 21). Further, the Implementing Decree of Au-
gust 27,1993 provides for control by the Committee on Freedom of
Conscience over the implementation of the Decree and mandates
that new legislation or implementing regulations be submitted to it
by a number of government bodies.88 Such vague and intrusive reg-
ulations, for no stated legitimate purpose, violate not only the gen-
eral guarantees of freedom of religion in Article 18 of the Covenant
and Article 9 of the European Convention, but also the religious
associational rights of Principles 16 and 17 of the Vienna Conclud-
ing. Document.

Article 12 mandates close state surveillance and supervision of
the activities of foreign religious organizations. The organizers of
religious worship services and of other meetings "designed to meet
religious needs" "must inform police about them in advance" (Ar-
ticle 12). Upon receipt of such notice, "[t]he proper organs of jus-
tice and police may request from the organizers additional infor-

99 Implementing Decree, supra note 64, paras. 3-7, 9, 10.
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mation regarding distinct features of their religious worship
activities and monitor their adherence to the law" (Article 12).
State officials are thus empowered to make continuing requests for
provision of information about religious beliefs to the police and
continued monitoring of religious activities of foreigner religious
groups. Such intrusive regulation violates guarantees of freedoms
of worship and assembly set out in general in Article 18 of the Cov-
enant, Article 9 of the European Convention, and Article 28 of the
Russian Constitution. It also violates the more elaborate guaran-
tees in Article 6 (a), (b) and (e) of the 1981 Declaration and Princi-
ple 16(d) of the Vienna*Concluding Document.

Article 14 of the new law defines "professional religious work" as
"activity conducted specifically for the purpose of meeting reli-
gious needs of believers, which includes making contracts, holding
a position in a religious organization, and carrying out decision-
making functions over believers" (Article 14). This term is used in
only one other place in the August 27 Amendment, where it is ap-
plied to international contacts with foreigners and stateless per-
sons (Article 21). Religious organizations wishing to invite foreign-
ers to engage in professional religious work in Russia must present
to "proper State organs" an application, including copies of work
agreements that state their duties, authority, place of work and
conditions of their residence (Article 21). Article 21 states that the
"sphere of authority" of the invited foreign professional workers
cannot exceed the "sphere of authority of the inviting party." The
meaning of this provision is unclear but may relate to the local,
central, and national distinctions of religious organizations de-
scribed above. The Implementing Decree provides that procedures
for processing these applications are to be adopted by the Council
of Ministers-Government of the Russian Federation along with Su-
preme Soviet Committees.89

The law states that "professional religious workers" may be re-
fused entry into the Russian Federation "for engagement in profes-
sional religious work if the organs [law enforcement bodies] find
that, in the spirit of this Law, their activities in other countries

•* Id. para. 5.

Pf;
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have been considered illegal, or w[ere] based on use of force, or on
belittling personal freedom of choice of beliefs, or contradicts the
standards of public morality in the Russian Federation" (Article
21). These provisions are so vague and subjective that they permit
arbitrary exclusion of such workers by governmental authorities.
The law also states that these individuals "do not have the right of
religious-missionary activity" in Russia (Article 21). Thus, non-

. Russian clergy are placed in a position where they can do nothing
but minister to the needs of existing converts. Similar limitations
were imposed on the clergy during the Soviet period.

An extraordinary clause in the Implementing Decree of the Au-
gust 27 Amendment provides that the Committee on Freedom of
Conscience, working with the Supreme Soviet Committee on Inter-
national Affairs and External Economic Relations, will establish
special procedures for Vatican appointment or confirmation of pro-
fessional religious workers in the Russian Federation.70 In other
words, the law contemplates that two parliamentary committees
will decide how the Roman Catholic Church appoints clergy in
Russia. This constitutes an extraordinary governmental intrusion
into religious matters, which sharply contradicts the above-refer-
enced international and constitutional guarantees of religious au-
tonomy and self-government.

7. THE AUGUST 27 AMENDMENT INTRUDES ON THE FREEDOM OP RE-
LIGIOUS EDUCATION. The August 27 Amendment provides that the
state system of education is secular but that teaching about reli-
gion is permitted in an academic framework, as long as it is not
accompanied by religious worship (Article 9). Article 20 further
provides that "[r]eligious organizations may . . . establish educa-
tional institutions and training groups for religious education of
children and adults, as well as other means of education, using fa-
cilities that belong to them or are provided for them, including
public educational institutions, by agreement with the administra-
tion" (Article 9). Such provisions could easily be read to render
religious educational institutions the exclusive province of regis-
tered religious organizations alone.

Id.
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Such restrictions on the instruments and institutions of religious
education stand in sharp tension with recent international laws,
which have emphasized that the freedom of religion has an educa-
tional dimension. Article 5(2) of the 1981 Declaration provides that
"[e]very child shall enjoy the right to have access to education in
the matter of religion or belief in accordance with the wishes of his
parents or, as the case may be, legal guardians, and shall not be
compelled to receive teaching on religious or belief against the wish
of his parents or legal guardians." The Vienna Concluding Docu-
ment requires states (1) "to respect the right of everyone to give
and receive religious education in the language of his choice, indi-
vidually or in association with others"; (2) "in this context, to re-
spect, inter alia, the liberty of parents to ensure the religious and
moral education of their children in conformity with their convic-
tions"; and (3) "to allow the training of religious personnel in ap-
propriate institutions."71 The provisions on religious education in
the August 27 Amendment fall far short of these mandates.

8. THE VAGUENESS OF MANY PROVISIONS OF THE AUGUST 27
AMENDMENT Is INCONSISTENT WITH RULE OP LAW IDEALS. Many of
the terms in the law are too vague and ambiguous to be easily self-
executing. For example, in Article 21, what constitutes "religious-
missionary work"? What constitutes "offending the sensitivities
and feelings of citizens" in Article 10? If an article by a foreigner is
published in the Russian press, is the author guilty of publishing
something in violation of the statute? What constitutes "desecra-
tion of citizens' feelings and convictions in connection with their
attitude to religion" in Article 10? Examples could be multiplied.
Such vagueness is incompatible with the rule of law and facilitates
abuse of discretion by government officials.

9. THE AUGUST 27 AMENDMENT VIOLATES RULE OF LAW REQUIRE-
MENTS BY FAILING TO PROVIDE ADEQUATE PROVISION FOR JUDICIAL
AND OTHER FORMS OP REVIEW. Among other things, appeal
processes from adverse administrative rulings are not specified.
This is particularly vital to protect smaller religious groups, from
official abuse, especially in outlying areas.

71 Vienna Concluding Document, supra note 31, Principles 16 (f)(g)(h).
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B. Article-by-Article Comments

43

In addition to these general and structural problems with the
August 27 Amendment as a whole, a number of individual articles
require brief textual criticism.

ARTICLE 5. The priest-penitent provision needs refinement to
clarify exactly who can invoke the privilege and circumstances
under which it may be waived.

ARTICLE 8. The initial provision that "the state does not give
state or privileged status to any particular religion or world view"
directly contradicts the language in the sixth paragraph of the first
part of that Article, which reads as follows:

the State supports religious organizations, the activity of
which maintains and develops historical traditions and cus-
toms, national and cultural originality, art and other cultural
heritage of the peoples of the Russian Federation—traditional
confessions of the Russian Federation.

Preservation of historical landmarks, art, and other cultural arti-
facts is guaranteed elsewhere in Russian civil law and requires no
further elaboration in this provision.

Furthermore, the following references in Article 8 provide open
invitations for state intrusion in the affairs of religious organiza-
tions: part 1, paragraph 3 ("do not contradict the law"), part 1,
paragraph 5 ("except those established by law"), part 2, paragraph
1 ("observe the demands of acting legislation"). These provisions
are too broad and state no objective purpose and thus violate Arti-
cle 18(3) of the Covenant.

The final paragraph of Article 8, though vague and ambiguous,
appears to create private causes of action by individuals against
religious organizations. Such actions could result in violation of
Principle 16d of the Vienna Concluding Document by implicating
courts or other state officials in impermissible intrusions in the au-
tonomy of religious organizations. Moreover, they contradict the
express guarantee in Article 8, Part 2, that "religious associations
and organizations [may] act in accordance with their own struc-
ture, [and] choose, appoint to office and change their staff accord-
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ing to their own established principles." The latter provision cor-
rectly corresponds to applicable international standards. To avoid
any conflict, Part 3 should be interpreted as a protection against
state actions and not against the permissible decisions of religious
organizations.

Finally, the ban on participation of religious groups in political
process in Article 8 is vague and excessively broad.

ARTICLE 11. The restriction of Article 11 to "major religious so-
cieties" discriminates among large, well-established organizations
and new, smaller religious groups, or religious groups that are or-
ganized only as small independent congregations.

ARTICLE 12. This Article, dealing with religious associations,
should be dropped in its entirety. On its face, it violates principles
of equality of religious individuals and groups and prohibitions
against discrimination based on religion and citizenship, as de-
tailed under topic 2 in the previous section. Furthermore, the pro-
vision invites unduly intrusive intervention by various state organs
in internal religious affairs in open violation of several of the inter-
national religious liberty norms referenced above, particularly
Principles 16 and 17 of the Vienna Concluding Document.

ARTICLE 13. This Article imposes discriminatory requirements on
religious organizations, for no objective or reasonable purpose.

ARTICLE 15's requirement that the statutes indicate "the sources
of financial and material support" and "property questions in the
event of liquidation" entails a restriction that should be related to

.one of the restriction grounds listed in Article 18(3) of the Cove-
nant. Among other things, such disclosure obligations may intrude
on privacy rights of the organizations, and may violate religiously-
motivated desires of donors not to make public display of their
generosity.

ARTICLE 17. The Article marks an advance over earlier draft
laws, since it permits dissolution only in the event of voluntary ac-
tion in accordance with the organization's statute, or on the basis
of judicial decree. As currently worded, however, the Article would
permit termination not only of the status of the religious organiza-
tion as a juridical entity, but also of the activities of the organiza-

1

1
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tion. This appears to be simply an error of wording. Even if an
organization begins conducting activities that are not authorized
by its own constitution, it is only the entity status of the organiza-
tion and other attendant incidents such as tax exempt status that
may be terminated. To the extent the ultra vires activities are law-
ful, they may continue, but not using the vehicle of unjustified en-
tity status. A deeper problem is posed by subparagraphs 2 and 3 of
paragraph (2). The stated grounds for termination are too vague
and provide insufficient guidance for judicial review of the right to
entity status. Accordingly, termination might occur that would
constitute a restriction of religious liberty not permitted under Ar-
ticle 18(3) of the Covenant and the rights to entity status and in-
ternal autonomy vouchsafed by Principles 16c and 16d of the Vi-
enna Concluding Document.

ARTICLE 18. The third paragraph of Article 18 is too restrictive,
because the services and ceremonies mentioned there may only be
restricted to designated places if that is necessary for the protec-
tion of any of the interests listed in Article 18(3) of the Covenant.

"The demands of military regulations" referred to in the fourth
paragraph of Article 18 amounts to an "inherent limitation," which
is not justified if and to the extent that it does not meet the re-
quirements of Article 18(3) of the Covenant.

The last two paragraphs of Article 18 make possible restrictions
that are too far-reaching, because they start from the presumption
that subjecting religious rights to domestic law is generally justi-
fied, whereas domestic law may only contain such restrictions as
are listed in Article 18(3) of the Covenant.

ARTICLES 19 AND 20. The same holds true for Articles 19 and 20
subjecting the publication of periodicals of a religious nature, the
study and distribution of religious literature, other educational ac-
tivities and the foundation of charity associations and cultural and
educational organizations and organs of mass information to do-
mestic legislation. The third paragraph of Article 20 discriminates
on the basis of nationality in respect of the grant of air time for
religious broadcasting.

ARTICLE 21. In general, Article 21 flatly violates both interna-
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tional and constitutional provisions respecting equality of treat-
ment of all religious persons and institutions, whether foreign or
Russian. Moreover, the constraints on mission activity, particularly
by foreign persons and religious institutions, violate numerous in-
ternational norms on freedom to disseminate religious beliefs and
freedom of expression. Thus paragraphs 2 and 3 of Article 21
should be deleted.

Paragraph 1 of Article 21 should be retained, provided that it
applies specifically to "Russian and foreign religious institutions."
In addition, the list of actions at the end of the paragraph should
be made an illustrative list by amending the final portion of the
paragraph to read as follows: "for participation in their actions, in-
cluding but not limited to, pilgrimage, for obtaining a religious ed-
ucation, and for practicing in these institutions professional reli-
gious activity including representative ones."

CONCLUSION

The August 27, 1993 Amendment to the 1990 Russian Law on
Freedom of Conscience and Freedom of Religion poses a grave af-
front to fundamental human rights. The August 27 Amendment
imposes cumbersome restrictions on "foreign" and "new" religious
organizations. It weakens guarantees that all believers and reli-
gious communities will be treated equally. It guarantees funda-
mental human rights protection only to citizens. It expands oppor-
tunities for inappropriate state regulation of religious affairs. It
singles out the Russian Orthodox Church for special privileges and
protections that go beyond legitimate, recognition of its unique role
in Russian history, culture, and society. It is filled with ambiguous,
vague, and contradictory provisions and is legally flawed in many
respects.

The August 27 Amendment violates the letter and the spirit of
Russian obligations under applicable international treaties and
other internationally recognized norms on religious liberty. Many
of its provisions conflict directly with the guarantees set out in the
new Constitution of the Russian Federation. This is not the time
in Russia's history to revert to oppressive patterns of the past.
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APPENDIX A

[Translated by Russian Ministries, Wheaton, Illinois, and used
with express permission.]

LAW OF THE RUSSIAN FEDERATION ON FREEDOM OF
CONSCIENCE AND RELIGIOUS BELIEF

Freedom of conscience and religious belief is an inalienable right
of the citizens of The Russian Federation, guaranteed by the Con-
stitution of The Russian Federation and by the international obli-
gations of The Russian Federation.

This Law is based on the principle (contained in international
agreements and pacts) that freedom to have religious or other be-
liefs and to act according to them is subject only to those limita-
tions that are established by law and are necessary for preserving
rights and freedoms of other people.

PARTI

GENERAL PROVISIONS

ARTICLE 1. Purposes of the law.

The purposes of this Law are:
* regulating public relationships in order to keep and fulfill the

principles of freedom of conscience, stated in the Constitution of
The Russian Federation, on the territory of The Russian Federa-
tion, to implement the rights of citizens to use this freedom and

* defining the legal status of religious groups and organizations.

ARTICLE 2. Legislation of The Russian Federation of freedom
of conscience and religious belief.

The legislation of The Russian Federation of freedom of con-
science and religious belief consists of this Law and other direc-
tives of Russian legislature, issued in accordance with this Law.

ARTICLE 3. The definition of freedom of conscience.

The freedom of conscience guaranteed by the Constitution of
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The Russian Federation includes the right of each citizen to freely
choose, to have and to disseminate religious or other convictions,
to profess any religion or none at all, and to act according to one's
convictions provided the individual observes the laws of the State.

ARTICLE 4. The main ways of realizing freedom of conscience
and religious belief.

Russian Federation citizens, foreigners and stateless persons can
exercise freedom of conscience and religious belief on the territory
[of] The Russian Federation, individually or corporately, privately
or publicly, according to the laws of The Russian Federation.

The right to jointly fulfill the religious needs is realized through
worship services, rituals, ceremonies, through preaching, through
religious education and upbringing.

ARTICLE 5. Guarantees of freedom of conscience and religious
belief.

The main guarantees of freedom of conscience and religious be-
lief in The Russian Federation are:

* equality of citizens regardless of their attitude towards
religion;
* separation of religious groups and organizations from the
State;
* secular nature of public education;
* equality of reh'gious groups and organizations before the Law;
* legislation which guarantees the realization of freedom of con-
science and religious beliefs and establishes responsibility for vi-
olating rights and lawful interests of citizens.

The State protects lawful activities of religious groups and orga-
nizations and encourages relationships of mutual tolerance and re-
spect between believing and nonbelieving citizens, between reli-
gious organizations of different confessions, and between believers.

Nobody can be persecuted for religious beliefs and convictions
related, to them.

Privacy of the confessional is protected by the State. A priest
cannot be interrogated or give explanations to anybody regarding
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data that is known to him through the confessional.

ARTICLE 6. Equality of citizens regardless of their attitude to-
ward religion.

Citizens of The Russian Federation are equal before the law in
all areas of civil, political, economic, social, and cultural life re-
gardless of their attitude toward religion.

No official document should mention a citizen's relation to reli-
gion except when the citizen so wishes. Any limitation of rights,
direct or indirect, or establishing of privileges, direct or indirect,
for citizens on the basis of their attitude toward religion, as well as
provoking tension and hatred related to this, or insulting citizens,

. is subject to prosecution according to the law.

ARTICLE 7. Civic duties and religious beliefs.

Attitude toward religion cannot serve as grounds for refusal or
evasion of execution of lawful civic duties.

When the Russian law so allows, fulfillment of one citizen's duty
can be substituted for another duty. Citizens whose convictions
conflict with serving in the military are given a right (on the condi-
tions and according to order established by law) to substitute this
duty with an alternative which does not include taking an oath or
bearing arms.

ARTICLE 8. Separation of religious groups and organizations
from the State.

The State is secular, so it shall not:

* establish religious or any other kind of worldview as the State
one or a preferable one;

* interfere in citizens' choice of the attitude toward religion and
raising their children according to the attitude;

* interfere in the activity of religious groups and organizations if
it does not contradict the law;

* establish any preference for or limitations of citizens, their
groups and organizations on the basis of their attitude to religion;
it assumes everyone's equality before the law;
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* entrust State bodies with executive, administrative or control
functions over religious organizations, except the functions estab-
lished by law.

* The State provides support of religious organizations whose
activities preserve and develop historic traditions and customs, na-
tional-cultural uniqueness and other cultural heritage of the peo-
ples of The Russian Federation—i.e., the traditional confessions of
The Russian Federation.

Religious groups and organizations
* observe existing lajws;
* in accordance with their own structure, select, appoint and re-

place their personnel according to their own regulations;
* participate in elections of organs of State power and govern-

ment, in political campaigns or political referendums;
* do not participate in activities of political parties and move-

ments and do not support them financially;
* do not use official State symbols and signs as their own.

The separation of religious groups and organizations from the
State does not entail limitations of constitutional rights of citizens
(laity and clergy of said groups and organizations) to participate in
the process of governing the nation through political parties and
movements equally with other citizens.

ARTICLE 9. Secular and religious education.

State and municipal systems of education have a secular nature
and do not aim at forming any attitude towards religion.

Religious organizations may, according to their constitutions
(charters), establish educational institutions and training groups
for religious education of children and adults, as well as other
means of education, using facilities that belong to them or are pro-
vided for them, including public educational institutions, by agree-
ment with the administration.

Full-time student of specialized secondary, undergraduate, and
graduate religious education institutions have the right to defer
their military service as well as other rights and privileges provided
by legislation of The Russian Federation.

Curriculums of state and municipal educational institutions may
include teaching of religious studies and religious philosophies if
the teaching does not involve worship and has an educational
nature.

Raising of children is based on their parents' or guardians' right
to educate their children according to their own beliefs as they
choose, and on a child's right for free expression of his/her opinion,
freedom of thought, conscience and faith.

ARTICLE 10. Observing The Russian Federation legislation on
freedom of conscience and religious belief and legal repercussions
for its violation.

Decisions of State organs and officials that violate citizens' and
their groups' rights and lawful interests related to freedom of con-
science and religious belief may be appealed in the court in the
order established for appealing unjustified actions of State organs
and officials, violating rights and freedom of citizens.

Property rights of religious organizations are subject to general
protection by the civil legislation of The Russian Federation.

The use of means, including economic ones, in religious activities
to force citizens in their choice of relation to religion, such as pro-
vision of valuables or assistance dependent upon joining a religious
group or leaving it, as well as the use of other means belittling
personal freedom in the choice of beliefs brings prosecution ac-
cording to the law.

Willful actions aimed to destroy, damage or profane objects of
religious worship and other reverent religious symbols, objects,
buildings and places are subject to prosecution according to the
law.

Insulting citizens' feelings and beliefs related to religion, includ-
ing doing so through the mass media, is subject to prosecution ac-
cording to the law.

Activity of religious groups and organizations who incite na-
tional, social and religious discord, as well as incite or carry out
actions damaging citizens' health, is not allowed.
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People guilty of violating the legislation of The Russian Federa-
tion on freedom of conscience and religious belief, are subject to
criminal, administrative and other prosecution established by the
law.

ABTICLE 11. Religious holidays.

State organs of The Russian Federation may grant requests of
major religious organizations, and proclaim dates of prominent re-
ligious holidays as additional national holidays.

ABTICLE 12. Realizing the right for corporate meeting of reli-
gious needs.

By "religious unions" this Law means permanently functioning
groups of The Russian Federation citizens (where they work or re-
side) for the specific purposes of corporately meeting their religious
needs. According to the legislation of The Russian Federation, the
said groups of citizens may receive rights of legal entities.

Foreign citizens and stateless persons legally residing in The
Russian Federation realize the right for corporate meeting of their
religious needs through existing religious unions and organizations,
representations of foreign religious organizations and also indepen-
dently by forming, on a par with Russian citizens, their own reli-
gious groups and by conducting prayer and worship services and
other religious activities where they reside or work. The organizers
of such meetings and activities must inform police about them in
advance. The proper organs of justice and police may request from
the organizers additional information regarding distinct features of
their religious worship activities and monitor their adherence to
the law.

PART II

RELIGIOUS ORGANIZATIONS

ABTICLE 13. Religious organizations.

By "religious organizations" this Law means religious unions and
their institutions that have rights of legal entity:
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* local religious organizations are religious unions formed at
places of work or residence — congregations, brotherhoods, sister-
hoods (the territory of their activities cannot surpass the bounda-
ries of the subdivision of The Russian Federation;

* centralized religious organizations are religious organizations
which include no less than three local religious organizations;

* national (obsche-rossijskie) religious organizations are central-
ized religious organizations whose local religious organizations have
legal addresses in at least two-thirds of the subdivisions of The
Russian Federation. Religious centers, headquarters, specialized
religious educational institutions formed by religious organizations
may also have rights of legal entity.

Religious communities, brotherhoods, and sisterhoods may have
rights of legal entity if they are founded by no less than 10 adult
citizens of The Russian Federation. Specialized religious education
institutions and religious organization's representations are formed
by a religious organization according to its constitution (charter).

iiif Religious centers and headquarters may be given rights of legal en-
tity if they are founded by a centralized religious organization or
by at least three religious congregations with rights of legal entity.

For purposes stated in their charters, religious organizations are
allowed to found enterprises, institutions, and organizations, ac-
cording to their charters (regulations) and to transfer property for
their possession or management or for some other usage allowed by
law.

State-religious organization relations not covered by the law are
governed by their agreements with the State organs.

ABTICLE 14. Professional religious work.

By "professional religious work" this Law means: activity con-
ducted specifically for the purpose of meeting religious needs of
believers, which includes making contracts, holding a position in a
religious organization and carrying out decision-making functions
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ARTICLE 15. Constitutions (Charters) of Religious
Organizations.

The constitution (charter) of a religious organization which re-
ceives rights of legal entity must meet the following requirements
of civic legislation.

The constitution (charter) of a religious organization applying
for registration must include:

1) type of religious organization as stated in Article 13 of the
Law, the confession, and the name of the centralized religious or-
ganization to which it belongs (if it belongs to one):

2) name, location, and territory of activity of the religious
organization;

3) aims, purposes and main types of activity of the religious
organization;

4) the order of initiating and ceasing of activity of the religious
organization, its structure, governing organs and their
responsibilities;

5) sources of raising funds and materials of the religious
organization;

6) order of the amendments and additions made to the constitu-
tion (charter);

7) resolving of property matters in case of liquidation of the reli-
gious organization.

The legal rights of the religious organization may be stipulated
by the constitution (charter). All religious organizations in The
Russian Federation regardless of their relations to foreign religious
organizations defined by the constitution (charter), acts in accor-
dance with legislation of The Russian Federation.

Constitutions (charters) or other documents defining doctrinal
aspects of activities are not to be registered in State organs. The
State takes into consideration and respects internal regulations of

lil

II

fei

religious unions and religious organizations if they are presented to
'the State organs and do not contradict existing laws.

ARTICLE 16. Registration of Constitutions (Charters) of Reli-
gious Organizations.

,••: [The] Ministry of Justice of The Russian Federation, Ministries
. of Justice of the Republics in The Russian Federation and their
"•local organs (depending on the territory where this organization

acts) will register constitutions (charters) of religious organizations,
keep their list, which is available to the public, and check if neces-
sary how religious organizations follow their constitutions
-(charters).

. The religious organization's right of legal entity comes into effect
at the moment of registration of its charter. In order to register
their constitution (charter) religious organizations must present to
the registering organ the following documents:

1) application for registration which should have attached either
the list of 10 or more founders—adult citizens of The Russian Fed-
eration—or a copy of registered constitution (charter) of founding
organization;

2) the minutes of founders' meeting or the proper decision of the
founding organization;

3) the constitution (charter) to be registered;

4) evidence that superior organization (if there is one) agrees
with the constitution (charter).

The registering organ examines the documents and within one
month makes its decision. If the decision is positive, the declarant
receives a standard certificate of registration.

If accuracies or errors are found in the documents, the register-
ing organ may within two weeks suggest to the declarant in writing
to correct them. In this case the term of consideration starts from
the moment of the second submission of the documents.

Registration may be denied if the constitution (charter) has dis-
crepancies with Articles 12-15 of this Law or with other legislation,
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if the group is not found to be a religious one, or if the group is
involved in illegal activity. The refusal to register must be justified
by referring to specific legal documents of the existing laws.

If the declarants profess a doctrine or belong to a religious move-
ment that as of October 25,1990, did not have any followers repre-
sented by officially acknowledged Religious organizations, the reg-
istering organ may, for the purpose of additional research, extend
the term of consideration for up to 12 months from the day of
application.

The denial to register the constitution (charter of religious or-
ganization or failure to make the decision within the established
time may be appealed in court.

Amendments and additions to constitutions (charters) of reli-
gious organizations are registered according to the guidelines es-
tablished in this article for registration of constitutions (charters).

ARTICLE 17. Ceasing the activity of religious organizations.

The activity of religious organizations can be ceased:
1) on the grounds of decisions of religious organizations made in
accordance with their constitutions (charters);
2) on the basis of a court decision in the following cases:

* the activity of the religious organization has in fact ceased;
* discrepancy between activity of the religious organization and
its constitution (charter) or legislation of The Russian
Federation;
* in other cases provided by legislation of The Russian Federa-
tion for ceasing of activity of a legal entity.

ARTICLE 18. Religious rites and ceremonies.

Religious organizations have a right to organize and maintain
freely accessible places of worship and places revered by a religion
(places of pilgrimage). Local authorities take measures to limit lo-
cating near the religious organization—advertising, entertainment,
sports, or other kinds of establishments incompatible with the na-
ture of the religious activities conducted there.

It is not allowed to conduct atheistic, entertainment, sports, or

if ;. other public activities that might insult the religious sensibilities of
believers in close proximity to places traditionally used by believ-
ers for religious rites, in accordance with this Law.

Worship, religious rites and ceremonies can be freely performed
in worship buildings on territories that belong to them, at pilgrim-
age places at religious organization's establishments, at cemeteries
and crematoriums, apartments and homes of citizens, and in other
places provided for religious organizations for this purpose.

The commanders of military units respect the right of military
personnel to possess religious items, to use religious literature, to
participate in worship and to perform religious rites. The com-
manders must assist military personnel with the means to realize
these rights provided that the requirements of military statutes are
met.

In hospital and medical establishments, in orphanages and
boarding schools, in houses for retired and disabled people, in jails
and prisons, worship services and religious rites are performed at
the request of people located there. Administration of these insti-
tutions assists in inviting clergy to anyone regardless of conditions
of his stay and takes part in determining time and other details of
conducting worship services, religious rites and ceremonies.

In other cases, public religious rites and ceremonies are con-
ducted according to the order established for meetings, parades,
street processions and other such public activities.

Putting obstacles in the way of performance of religious rites, if
the performance does not violate the laws of The Russian Federa-
tion, is punishable by law.

ARTICLE 19. Religious literature and religious goods.

Religious organizations may produce, buy, export, import and
distribute religious literature, other printed materials and religious
goods.

Religious organizations have the exclusive right to form enter-
prises for publishing specialized religious literature and producing
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religious goods.

ARTICLE 20. Charitable and cultural/educational activity of re-
ligious organizations.

Religious organizations may conduct charitable activity either
independently or through public organizations and foundations.
They may form cultural and educational organizations, as well as
found mass media organs including radio and TV, under condi-
tions and in the order established by legislation of The Russian
Federation. t

Religious organizations may form affiliate public groups of citi-
zens for the purpose of philanthropy, research and distribution of
religious literature and for other kinds of cultural/educational ac-
tivity. They may have their own constitutions (charters), registered
in the order established by law.

At the request of national religious organizations, and in the or-
der established by the Council of Ministers (the Government of
The Russian Federation), State TV and radio financed from the
federal budget of The Russian Federation gives their representa-
tives (citizens of The Russian Federation) airtime (paid for from
the federal budget) for broadcasting special religious programs and
advertising/promotional clips, taking into consideration Part 2 of
Article 8 of this Law.

While conducting a cultural/educational activity, Religious orga-
nizations must reveal their name and their confession.

ARTICLE 21. International relations and contacts.

Religious organizations may establish and maintain international
relations and contacts according to their constitutions (charters),
as well as invite foreigners and stateless persons to participate in
their activities, for pilgrimages, for receiving religious education
and for professional religious work in the religious organizations,
including the work of a representative.

Foreign citizens or stateless persons may be refused by State or-
gans entry into The Russian Federation or engagement in profes-
sional religious work if the organs find that, in the spirit of this

•m
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Law, their activities in other countries have been considered ille-
gal, or was based on use of force, or on belittling personal freedom
in choice of beliefs, or contradict the standards of public morality
in The Russian Federation.

In order to invite foreign citizens or stateless persons to The
Russian Federation for professional religious work, the Religious
organizations must present to the proper State organs their re-
quest, work agreement (contract) with the invitees, stating their
duties, authority, place of work and conditions of their residence.
The sphere of the authority of the invitees cannot exceed the
sphere of authority of the inviting party. They do not have the
right of religious-missionary activity in Russian Federation,

PART III

PROPERTY RIGHTS AND FINANCIAL RIGHTS OF
RELIGIOUS ORGANIZATIONS

ARTICLE 22. Possessions of religious organizations.

Religious organizations may possess buildings, facilities, items
for religious use, including historical and cultural memorials; in-
dustrial, social, philanthropical, cultural/educational facilities,
money—and other property required for their activity.

Religious organizations may receive land for possession or own-
ership in the cases and in the order established by law.

Religious organizations are acknowledged in their right to have
property in territories of other States.

The maintenance of historical and cultural memorials by reli-
gious organizations is done with the consent of appropriate State
organs. The State provides financial support for the restoration
and maintenance of historical and cultural memorials from the
proper budgets.

ARTICLE 23. The use of property possessed by the State, public
groups or citizens.

Religious organizations may use for their needs and according to
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their constitutions (charters), territory, buildings and property
provided to them on a contractual basis by the State, by public
groups, and also by citizens.

In receiving .(obtaining) into ownership the released buildings of
worship that are in State or municipal ownership, Religious organi-
zations have a preferential right. At the request of religious organi-
zations, the State organs and local authorities may transfer to
them, according to the established order and free of charge, for
ownership or use, buildings of worship and property of religious
use. Reimbursement for the expenses related to the transfer comes
from the federal budget of The Russian Federation.

Religious organizations use land according to the order estab-
lished by the legislation of The Russian Federation.

ARTICLE 24. Economic activity of religious organizations.

In accordance with legislation of The Russian Federation and of
republics within The Russian Federation, with legislative acts of
provinces, districts, of the autonomous area and autonomous re-
gions, of cities of Moscow and St. Petersburg, and with their own
constitutions (charters), religious organizations may form indus-
trial, construction, restorational, artistic, agricultural and other en-
terprises, including those with rights of legal entity.

ARTICLE 25. Labor rights of employees of religious organiza-
tions or their enterprises.

Religious organizations and their enterprises may hire citizens on a
contractual basis.

Compensation and other conditions of employment are stated in
the contract as determined by the religious organization with the
agreement of employees.

Citizens employed by religious organization arid their enterprises
on a contractual basis are subject to labor laws of The Russian
Federation.

Employees of religious organizations and their enterprises, in-
cluding clergy, pay taxes in the amounts and according to order
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established by laws of the Russian Federation.
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ARTICLE 26. Taxation of religious organizations.
ip^tfiP?-1"

Donations to religious organizations, in the form of money or
goods, or any kind of financial contributions from citizens are not
subject to taxation.

The profit of religious organizations and their enterprises from
worship activity, manufacturing and sales of religious objects, as
well as other profit if used for purposes stated in the constitutions
(charters) of these organizations, is not subject to taxation.

ARTICLE 27. Social security of citizens—employees of religious
organizations and their enterprises.

Citizens, including clergy, employed by religious organizations
and their enterprises are subject to social security as provided by
law.

For this purpose, religious organizations and their enterprises on
behalf of their employees, including clergy, make payments to the
assigned State funds according to regulations and in amounts es-
tablished by legislation of The Russian Federation. For all citizens,
including clergy, employed by religious organizations or their en-
| terprises, the State retirement pension is granted and paid accord-

ing to law, as to the general public.

IP? ARTICLE 28. Management of property of religious organizations
whose activity has ceased.

When a religious organization ceases its activity, the property
that had been provide for their use by State, public, or other orga-
nizations, or by citizens, is returned to the former owner.

When a religious organization ceases its activity, the property
that belonged to it is managed in accordance with its constitutions
(charter) and with existing laws.

If there is no legal heir, it becomes the property of the State.

President of Russian Federation

m
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APPENDIX B

ENDORSEMENTS OF THE DE BURGHT CONFERENCE
DOCUMENT

In addition to the authors of this document, the following indi-
viduals have endorsed an earlier draft of the concluding document
of the De Burght Conference held at Berkenrode, Heemstede, The
Netherlands, January 28-30, 1994, either as participants in the
Conference or on the basis of subsequent review. Institutional affil-
iations are listed for purposes of identification only, and do not
necessarily reflect institutional endorsements.

PROF. JEROME A. BARRON, Lyle T. Alverson Professor of Law,
National Law Center, George Washington University (Washington,
D.C., U.S.A.).

PROF. DANIEL BASTERHA, Professor of Constitutional Law at the
Complutense University, Madrid, Spain.

DR. BERT B. BEACH, Secretary-General, International Religious
Liberty Association.

t PROF. HAROLD J. BERMAN, Woodruff Professor of Law, Emory
University School of Law (Atlanta, Georgia, U.S.A.); formerly
Ames Professor of Law, Harvard Law School (Cambridge, Massa-
chusetts, U.S.A.)

PROF. ALBERT P. BLAUSTEIN, President, Human Rights Advocates
International; Professor Emeritus, Rutgers-Camden Law School
(Camden, New Jersey, U.S.A.).

DR. LANDHUM R. BOLLING, Senior Fellow, Center for Interna-
tional Policy (Washington, D.C.); Senior Advisor, Conflict Manage-
ment Group (Cambridge, Massachusetts, U.S.A.); formerly Presi-
dent, Earlham College; Chairman and Chief Executive Officer of
the Council on Foundations (U.S.A.); Co-Chair of the Soviet-
American Working Group on Regional Conflict of the Dartmouth
Conference.

MR. LEE BOOTHBY, Vice President, Council on Religious Free-
dom; Vice President, International Academy for Freedom of Reli-
gion and Belief.
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CANON MICHAEL BOURDEAUX, Director, Keston Institute (Oxford
University, Oxford, United Kingdom).

PROF. LYNN ROBERT BUZZARD, Norman Adrian Wiggins School of
Law, Campbell University (Buies Creek, North Carolina, U.S.A.);
formerly Executive Director, Christian Legal Society.

MR. RAY DABROWSKI, Editor, Conscience and Liberty, European
Secretary, International Religious Liberty Association.

PROP. ROBERT F. DBINAN, S.J., Georgetown University Law
School (Washington, AC.); formerly Member of United States
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