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. Equity in Greek and Roman Legal Theory

Equity, as we understand it today, is the aéplication
of the intention of a given statute to a case which the stat-~
. ute does,nét cover. In the common law tradition, it is the
special judicial deciding on a claim or righﬁ not knawn to
the strict law, yet one which the law ocught to recognize and
cover. In the words of one commentator: "Equity Suggesté
that the law may not always be perfect, that the enforcement
of iegal rights and.duties'may fall short of justiée, that
there may be conflicts between the demands of conventional
or legal justice an& natural justice or justice according to
consd;ence or reason."l | v |

fhe term 'equity' has a lengthy heritage. It comes to

us in English from the Latin word _‘'aequitas', .which, in

turn, stems from the Greek term Fepieke;a}. Although we

regularly translate both ‘'epiekeia' and ‘aequitas' with
the English term ‘'equity® we don't often recognize the se-
manti¢ shifts of these Greek and Latin words. The first

- mature definition of ‘epiekeia'! in the works of fourth

" century B.C. Hellanias'Plato and Aristotle'differedqmarkedly

from the definition of laequitas' given by fourth century

B.C. Roman jurists. It is a full three centuries later, in

the works of Marcus Tullius Cicero, that we: see the first

evidence of ‘aequitag' bearing the ‘Greek connotation of

‘epiekeia’. ~In the writings of the later jurists in the

Empire, ‘aequitas' bears a Greek connotation, demonstra-

ting a general semantic shift of the Latin term.
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Equity Among the Greeks

In approachihg the dialogues of Plato to’ discern the
meaniné Plato assigns to thé term 'equity' one must first
understand the histqrical and philosophical milieﬁ of‘fourth
century B.C. Athens. | |

Written lawé (nomoi) were ‘at this time commonplace.
Draco's crude iaws of the 620's had been supplanted by
Solon's legislation of 594, which, in turﬁ,‘had_been mod i~
fied by Cleisthenes in 510. The Persian and Peloponnesian
Wars of the fifth century had driven one StateSman after
another to draft new laws to accommodate the pressing needs
of a society at war. Such 1eg151at10n. contlnued lnto the
turbulent ﬁoufth century. The £first introduction of these
written nomoi to Athenian civil 1life had 'me_t with little
opp081t10n. For nomoi =~ written or unwritten -~ were
seen as the promulgatxon and dispensation of the Olympic god
Zeus - laws which could ‘not be contested or violated.2
By the sixth céhtury, however, the Milesian philosopher
Anaximander had done away with a divine source of law and
had introduéed the cénception of an immanent law (diké.)

in nature (physis).  Diké, said Anaximander, guides

Ithe activity of ndneral,‘beast,‘and man alike. Sﬁbsequent
philosophers speculated that this immanent cosmic law embod -
ies a law specific for men. This law they called‘ggggg.

Nomos propels men to bond socially in the polis. This nat-

ural law can be further extended by human promulgation of



ggggi of thé'pmlis. fhug both the polis and its inherent
nomoi are products of nature (physis).

The rise of the Sophiét school in the fifth century,
however, ﬁrovoked.'a sudden questioning of this traditional
sﬁppositien bf'ﬁhe‘absolute natural status of the polis and
its ggggi.B ' Speculation &arose as to whether the nomoi
" of thé polis are indeed patural guidelines for and stric+
tures on  the ac'tiv:i.t'_ie_s of men or whether they are merely
arbitrary,~eonventional humaﬁ enactments elevated to obliga-~
tory norms that réstrict men from living'naturally. Nomos
and physis were thereby driven to polar positions. The
firsﬁ'Sophist Prctagoras-sought to feconcile the poles of
_ggggg and physis by éoéfting a lawless physis of savage
fighting men who are tamed by the guidelines Set by EQESE'
.The_'ggﬂgg"instillA in men the sense of self-restraint
"necessary‘for them to co-~exist. in the polis.4 ‘Later Soph-=
ists merely-:agQravated -thg tensiqﬁ. of nomes "and ghxﬁis.
Thrasymgchus;: for example, claimed 'that, the nomoi repre-
" sent "the will 6f the stronger" individual. 'By_making laws,
the _strongﬁah arbitfarily' decrees what 1is beneficial for
himself to be what is right for his 'su-bj.ec-t's.'s Converse-
1y, Callicles suggested that pomoi represent the weaker
man's attempt to keep in check”'thqse who are stronger by
'natu:e; Rhysis diatates that'the strOng‘rﬁle and dominaﬁe
‘the weak; mg_g_ ﬁéverse‘s".thi-s . Glaucon and Adeimantus
touched upon the root of Callicles and Thrasymachus' argu-~
ments by_advbcatiﬁg‘thét nomos is but a means to a particu-

~lar adVantage.G The important Sophist Hippias set nomos
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and physis in sharpest opposition. He viewed nomos as a
tfrant over man that forces him to do many things contrary
to the inescapable laws of 21‘!25.‘;5.7 _The Sophists' suspi-
ciop of the natural authenticity of ggmg;_;invaxiably- led
to a skeptical view of the éolis as well. Is it according
to the dictatés of nature that men sQ congregate in the
polis, or has this organization of men arisen merely‘by con-
vention or for 'expeaiency?'_ A plethoré of such gquestions
dominated fourth century Athens. Consequently, the :Greek
mind of the fourth centdry slowly shifted its allegiance
from- the polis and its laws to a variety of chervpolitical.
ideals.

~ Into this _environmentr stepped Plato.'  Almost .single-
‘handed;y, he sought torstem the tide ofithe waﬁing'ideal of -
the polis.u Appalled by'*the"Athenians' disregard for the
condition of the polis, he vigorously confronted them.ﬁith
the anti*Sophist.thésis that the polis is indeed a preduét-
" of 'Ehzsig.a The polis, says Plato} is foﬁnded on eter-
nal Reason {Nous) and only by following the demands of
Nous can any organization of men be worthy of  the name
'polis’'. Attentivgness ;to Nous consists in lhearkening to
‘the paradigms or‘ideal forms of justice, brave;y, and modera-
tion found in the backgrdund world. Nous must always set
'the bounds and limits to man's bravery and passion and allow
for fﬁll, ‘pfoperj and wise expression of these virtues.
This spiritual  health Plato calls the Jjustice .of Vthe

9 .

soul. It is only when a man attains this justice of the

soul that he will know his place in the hierarchy of clagses



in the polis and have the :capacity to integrate with hisg
fellow man in the same class. A polis with coherent class
‘divisions and with proper 'expression of the- guiding - human
virtué of each-class (be it modefation, bravery, or wisdom)
is a just polis and é true‘embodimenttpﬁ Egggélo

In the Republic, Plato deplcts a polis that can at-
tain to r‘ational' perﬁection solely by the guidance of the
wise.philcsopher*king. T&a wise philosopher, by virtue of
the nous in him that participates in the cosmic Nous, is

able to apprehend the ideal'forms‘and to lead,the polis to

attain them. In the later written Politicus &stgygsmggi
and . Laws,  however, he recognizes thatlthe‘philosépheraking
is - an imperfect instrument of the cosmic Naus.ll ‘Stat~
' utes that follow the dlctates of Nous are thus necessary
guidelines for all men to recognize and follow the ratlonal
ideals of justice,-brgvery, and moderation and for the polis
to achieve its highest order and'stability. Law,-séys Piato

in the Phllebus is the'guidéline which 1is impdééd on the

J.ndetermlnate Ehzs;s to bring to birth what is stable and
12

'good in man and .in the polis.

Thus in "his poest~Repu 13

Plato caie to
récognize two laws: the natural~-1aw.‘ef. Nous and the
ggmg;_rthét leaders, fblléwﬁng theif‘ own pous, provide for
the polis. Clearly, Qggg is the‘superior #ﬁd more authori-
tative law for man. S.a-ys F_’*,lat:é: "No -],aﬁ or ordinance has
the right to sovereignty over knowlgdge [of ggg§1.14

Yet, since no man in the polis cah fully perceive the true

Nous, nowmeoi, which are the ordinances of Nous, must



:perforce-be éovereign over men in the'polis. For, as Plato
goés on,’ "where the law is overruled or‘obsolete¢.1 see de-
struction: hanging over the cmﬁmu’nity; where it is soxlrereign
over the authorities, and,they its humble servants, I dis-
cern the presence of Asalvation and  every blessing heaven
sends on a sdciety."ls |

The nomoi of the polis,l then, must ‘havé in view tﬂe
complete virtue 6f the subjects aﬁd the maximum order and

stability of the polis.'®

'Yet the _ggggi'.cannot' be ex-
pected to guide every man in his every action. ARather, they
are structured to direct the normal activities of the av-
erage citizen. Lécunae in the ggggi will 1nev1tably ap**
pear ‘gince they are but 51mple rules to bhe applled to a com-
plex, dynamic. body.,of_ citizens. Plato was ‘wgll aware' of
this 'limiﬁation of nomoi. In 'his own oftﬂquoted. words:
"Law can never issue-_an injunction binding on all. which
réally embodies what is best for each- it cannot describer
7w1th perfect accuracy what is good and right for each member
of the communlty at any oqe time. The dlfferences of human-
perSonality, the variety of men's act1v1t1es, and the in-
evitable unsettlement attending all human experlence make it
1m90531ble for any art whatsoever to issue unquallfled rules
holding gdod on all questions at all times... Similarly, we .
must expect that the legislator who has to.give orders to
whole commﬁnities of human creatures in matters df right and
of mutual contractual obligation will never be able in the
law he prescribes for the whole group to éive every indi-

‘vidual his due with absolute accuracy..:. But we shall find



him making the law for the generality of his subjects under

average circumsat_-eincea:-‘..“1‘-7

Because .of this inevitable
general character of any' EQEQir Plato introduced epiekeia
which one is to use in interpreting the nomgi. The equi-
table judge of pomos must always assume the natural law of
Noug which must be used to amend all nomoi that do not
dembnstrate true Eggg.la | | |

Plato's mosé notabie' provision in. asserting epiekeia
is that’evefy'iaw code, as well as a number of its indi-
vidual laws, should be preceded and introduced by preambles.
. Preambles should capture the geheral intention of the
- law(s) and g@rsuade‘and educate-the iﬁdividual reading the
law(s). This proposal was a novel one for its time, and has
implicit in it'tﬁe écssibility of distinguishing the inten-

tion of the law from its letter.19

Aristotle's. charcterlstu: acumen and dlalectlc method -

gave sharper focus to the Platonlc concept of ew%gggﬁa.
Aristotle defines epiekeia thus: “The nature of the equi-
‘table ié the corre&tioﬁ of law inasmuch as law falls short
of what ié required by the universal norms in which it is
expﬁeSsed. This deficiengf is the reason why all things
cannot be .r.egulaﬁed by law, so that decrees are required;
that which does not admit of deéfinition must be governed‘by

: indefinite rules." 20

Thus equity, simply put, is the cor-
rection of law in cases in which the law is found deficient
becaugse of its generality. Thé reason for this deficiency,
says Aristotle, is that all law is universal, but about some

things it is impossiblé to make a correct universal state-



ment. Yet 1t 1is necessary to legislate. Thts one muét,
speak generally.zl Inevitably, the. dynamics of social
llfe w1ll thrust forth cases. that are not covered by the
law's general statements. 1In such.cases_lt is necessary to
correct the omission and "“to say what the legislator would
have.said and would have_put in his particular law if he had
known [of such a gase}."zz |

As such,' l&w‘,and equity are not entirely different.
Equity merely interpolates‘thé law :hi cases whereltheflaw
does not directly apply.lrEQuity_is thetfai; or'fitting.rule
which " runs béyond tqr _beside the written Qg§g£.23 Aris—'
totle offers a penetrating illu‘str-at_iron-.- A law prohibits
wounding in general, not:woundiﬁg a particular sort of per-
son with a particular ‘kind of- weapon in a_parti‘cular way.
Thus even a" metal ring worn by the striker may bring the
blow within the words of. a statute punishing wounding caused
by the use of a metal instrﬁment. To discriminate in such
‘.cases is the approprlate function of equ1ty.24 Aristotle
adds further that actlons which should ‘be treated w1th le-
niency are cases of -equity, and among such act:.ons he 1n—
cludes those that are the consequence_of misfortune, error,.

or human weakness.25

In such cases, says Aristotle, one
' should lock "not to the action itself, but to the moral ptr+‘
pose; not to the part, but to the whole; gqt ‘to what the man
is naw, but‘to‘what-he has been, always or generally:'...to
‘ prefer arbitration to the law court, for. thé arbitrator

keeps-equity'in view, wheréas the dicast looks ohiy_te the

law; and the reason why arbitrators were appointed was that



equity might prevail‘.".zﬁ' -If: was such a pregnant concep-
tion of epiekeia "that found practical -expression in the
law codes of virtually every culture that was aéquainted
with Afistotle3s writings.27
It is apparent that Aristotle and Plato share a gbmmqn_
root understanding of épiekeig. = Plato’'s contribution to
the concept of  gpiekeia is still maintained -in the equi-
table formulatioﬁs'of preambles to statutes during 1egisl§+
tion. Aristotle's seientific articulation of -epiekeia has

done much to- allew for equitable decisions in the judicial

process.



Equity in Rome

When used byithe.fourth century B;C._Roman jurists, the

term faérgu,it"as? encapsulate_d‘no such Greék. understanding.
In fourth.‘century Réme statutory law was but. poérly ae;
veloped. In the century before, the Twelve Tables (451-449
B.C.), a rudimentary law  code outlining ‘t-he rights of the-
two opposed soqiél classes .of Romé,w— the patricians EndAthe
plebians -+ had been  decreed. " No other 1aw‘¢ode existed,
. and the Romans' peculiar_adherénce to the trédition of ' their

ancestors -- mos maiorum -~ provided- little incentive to

promulgate further laws. Instead, the Twelve Tables were

appended by the opinions (responsa) of -pontiffs and, after

the_fourth.century, aléo of jurisqonsulté on questions con-
cérning'the'legality or propriety of a given act. The pon-.
tiffs ahd‘jurisconsults also provided legal formulae to be
followed by a given person if héjpequired judicial decisions
based on the Twelve Tables. At this early stage of Roman

law, Paeduitas!' was readily identified with the responsa

and formulae of the pontiffs and jurisconsults. By the end
of the.fourth century, .however, it grew apparent that the

law of the Twelve Tables, with its appended responsa and

formulae, was -an insufficient civil law (jus civile) to
regulate the growing inﬁriqacies of social life. New'laﬁs
were required. The task of legislation. fell to two magis-
trates cailed the éraetors. The praetors would always legis- : -
;late in such a way that obéolete formulae ahd.statutes‘were

voided or .corrected by mere suitable formulae and statutes.
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Outdated statutes were  never disGArded; fhéy were only ap-
pended and emended by the new laws of the praetors. Thése

new laws were called the iura praetgrium (iura honorar-

ium) ; the new formulae were termed actiones and excep-

‘tiones. Now, the third century Roman praetors readily

identified aeguitas as the ~iura  praetorium, actiones,

and exceptiones. ' Aeguitas, then, by the third century,

came to cover both the responsa and ' formulae of the

jurists as  well as the _iura, actiones - and ~exceptiones

C

of the pr&egérs. fhis view of -aequitas is substantially
di,-f~fere;rit from the Greek unc;erstanding of reg_i;el?%ia--  Fritz
' Bchulz, the eminent OxfOrd_‘scholar of Roman lawyi depicts
‘this contr&ét,yell: érhe Roman [jﬁrists]'fendefeé epiekeia
by agequitas... l-But‘ to the lawyers this distinction .was
- useless. '0f course Ehe'problem raised;by;Aristotle had ' long
been familiar to them,... But the problem raised fﬁr_thgm as
-ﬁractising lawyers waa‘aiways simply this: is it possible to
meet the -case given ,either: by the. interpreﬁation of the
given statutes or by [the prﬁet&ré'} éropdunding'ad EEEEQ,

or exceptic... In their search for its solution Aris-

totle's,appeal to the hypéthetigal‘inten#iqn of the legis-
lator could only.be_mislea&ing. 'It‘woﬁld seem to them far-
cical  to raék their brains  as to what the authoré of the
Twelve.Tableslwou1d have laid down had they been called to
advise on the,caselin hand.“za- | ‘ ‘
It would seem probable that the Roman‘ju;ists' and prae-
tors' monistic view'af }awlpreventea them from seeing ﬁré-

cisely what Platc'and Aristotlé meant wheh'they spoke of a -
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law running antecedent to the law of the state, and thus
from ‘undérstanding their rendering of epiekeia. For, un-
der the influence of the dualistic Stoic natural law theory,

'aeéuitas' evolved a Greek meaning. -~ In the writings of

Marcus ‘Tullius Cicéfo one  encounters a mature natural law
theory. Adapting the teachings of Panaetius, Posidonius,’
and other middle Stoics, Cicero asserted that God is the per-
fect embodiment éf reason, and thus nature, which is ruled
-by.God, is ultimately ruled by a natural law of reason em-~

anating from this qu.zgv

This true law (the vera lex),
which impinges itself upon all.'mén, expresses the purpose
and authority of God. Any human cultural activity, if it is
to have truth or validity at all, must conform to reason,

the vera:_léx.30

Says Cicero 'in summation of his view:
"There is in. fact a true law; right reason in accdrdance
with nature; it applies to all men énd is eternal;- It sum-
-mbns men to the performa-nc-e -ef their duties: 1t restrains
them from doing wrong...to invalidate this law...is never
morally right, nor is it permissable ever to restrict its

operation; and to a-nhul-it wholly is impbssible_.*"al

Every
state cgnstitution. must thus be an encapsulation of thei
vera lex in order to deserve the title 'constitution'.
Although Cicero himself did. not use this duallsm of
“natural law and state law to assert, aé did Plato and Aris-
totle; that the eternal divine law 6f reason may be used in

judieial interpretation to correct statitery law, the Jjur~

ists. of the Romati Bmpire c¢learly did.
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gianus: of -Theodosius II (438) implicates = eqguitable
judicial decisions a number of times. | One example will
suffice:

When wé are persuaded by treaty to temper or

to mitigate the rigor of the law in a special

case, the32following regulation should be.
observed...

In the Justinian Digest (533), we find more pointed
examples of equity:

‘To do what the law prohibits viclates the law
and anyone who evades the meaning of the law,.
without dlsobeyi%% its . words, 1is guilty -of
fraud against it,

There is no doubt that he violates the law
who, while ¢beying its letter, attempts to
destroy its spirit, for he will not escape the
legal penalties prescribed, if, contrary to
the intention of the law, he frequently, 4::uufl
fraudulently takes advantage of its: words.

When His Imperial Majesty examlnes a case for
the  purpose of deciding it, and renders an
opinion in the presence of the parties in
interest, let all the judges in Our Empire
know that this law will apply, not only to the
cage with reference to which it was ggomul—
gated but alse to all that are similar.””

This is not to say, however, that the jurists of the

Roman Empire use ‘'aequitas' exclusively with -this under-

standing in Amind. More often than not, it is readily

equated with justice and used simultaneously with the latter

term, with no difference of méaning intended. VYet, among
the more theoretically aware jurists, 3’aaggit331 often
bears a Grack connotaticn. '

Through the Corpus Iur;s Ci vilis and the original

Platonic and Aristotelian texts the Greek concept of equity

found entrance into mediéval jurisprudence. There the glos-

13
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sators and pqstfglossators of Roman1Law, and the décretists
and decretalists of canon law cast the concept in a firm
theoretical and practical form. Tﬁereafter,,iﬁ'has“remained
an integral part of jurisprudence and has done much to shape

the judicial.and legislative organs of modern civilization.
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